NATIONAL RATILROAD ADJUSTMENT BOARD
Award Number 23218
THIRD DIVISION Docket Nunber CL-23216

— Ceorge E. Larmey, Referee

( Brot herhood of Railway, Airline and Steamship C erks,
( Freight Handl ers, Express and Station Employes
PARTIES TO DISPUTE: (
(The Chesapeake and Chi 0 Railway Conpany

—

STATEMENT OF c1AIM:s Claimof the SystemcCommittee of the Brotherhood (G.-8907)
that:

Claim No, 1:

(a) The Carrier violated the agreement when they did unjustly, and
discrimnately, charge M. F. o, Ehrmantraut with responsibility in connection
with loss ofradi o nunber 014837 during his tour of duty on April 16, 1978 and
did then after hearing arbitrarily assess discipline of fifteen (15) days over=
head suspensi on.

~(b) As aresult of this violation the whole matter shoul d be rescinded
and Claimant's record wade clear.

CaimNo. 2

(a) The Carrier violated the agreement when they did unjustly, and
discrimnately, charge Ma. D. Pontoniwith responsibility in connection wth
-1ogs of radio number 014837 during her tour8 of duty on April 16, 1978 and did
then after hearing arbitrarily assess discipline of fifteen (15) days overhead
suspensi on.

(b) As a result of this violation the whole wetter shoul d be rescinded,
and Claimant's record made Cl ear.

OPI Nl ON OF BOARD: Caimants, F. 0. Ehrmantraut and D. Pontoni, both regularly

assigned as Qperator COerks atCarrier's Lincoln Yard, |ocated
at Wixom, M chi gan, ware each charged i n connection with their responsibility
regarding the di sappearance of a portable radio (identified by number as 014837),
during their tours of duty on April 16, 1978 and April 15 end 16, 1978, respec-
tively. CQaimnts were afforded an investigative hearing on My 11, 1978, and
subsequently were adjudged guilty as charged. Accordingly, Claimant Ehrmantraut
was given a fifteen (15) day deferred disciplinary suspension and Claimant Pontoni
was given both a letter ofreprimand for the proven offense occuring on April 15,
1978, and a fifteen (15) day deferred disciplinary suspension for the reoccurrence
of the offense on April 16, 1978.
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In our review of the record we £ind Claimants Were afforded a fair
and impartial- hearing and that the discipline inposed by Carrier was neither
discrimnatory, arbitrary, capricious nor excessiva. \\& further find no showing
of proof whi ch woul d cause us to disturb or reverse the disciplinary action
i nposed upon the Caimants by the Carrier

However, We do admt we are a bit bew tched, bothered and bew | dered
that the instant claimwas progressed to our Board since the relief sought in
this case was achieved by the passage of time and the application of Rule 27(g)
of the Controlling Agreement, ef fective March 1, 1972. Specifically, the relief
sought by the Organization was to have the subject disciplinary actions rescinded
thereby clearing the Oaimants' records. In our reviewof the record we became
aware that Carrier's highest appeals officer apprised the Organization during the
on-property handling of the case that said disciplinary actions entered on the
d a;n??ts records had been cancelled in accordance with Rule 27(g) which reads
es foll ows:

"A clear record for the first or second six
months of a cal endar year will cancel one disci-
plinary entry on service record made prior to the
six nmonths of clear record. A clear record for
one calendar year will cancelthree disciplinary
entries on service record made prior to the year
of clear record."”

It is obvious to us £rom a sinple interpretation of the above-quoted
rule that the requested relief sought has al ready bean effected, albeit by
Agreement Rule application instead of by Board conferred absol ution. W cannot
hel p but recall a parallel case, wherein out of a wellspring of sheer enotion,
wought, we are sure, froma sense of pure frustration, gushed the £ollowing
superlative pronouncenent by the highly renowned Referee, Carroll R Daugherty,
in Avard No. 287 of Public Law Board No. 164 in which we quote in its entirety:

"I'n these days of individual confusion, nationa
uncertainty, international insecurity amd cosmc
bef uddl ement, the Board is impelled baret0 say the
hel | with it,"

Vi note these words were penned nearly ten years ago but like many nenorabl e
expressions eloquently put, we are herd pressed to inprove upon it or in any way
modify t he sentinent contained therein. W are left then with the inescapable
conclusion that the essence of the casehefore us aptly befits Referee Daugherty's
utterance and, furthernore, that the instant issue i S mooter than NDOt and Shal
therefore be dismssed by us.
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FINDINGS: The Third Division ofthe Adjustnent Board, upon the whol e record and
all-the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Enmpl oyes within the meaning of the Railway Labor Act,
as approved June 21, 1934,

_ ~ That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved heTein; and

That the ¢laim i s noot.

AWARD

a ai m di sm ssed.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Oder of Third Division

ATTEST 3%%

Executive Secretary

Dated at Chicago, Illinois, this 16th day of March 1981,



