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(I) The Curler violated the Agreemnt when it assigned an
wploye with no seniority In Group 14 (R. F. Wetter) to the position of
track weltler  ae advertised by Bulletin 14-B dated April 4, 1978 instead
of asrlgnlng a Group 14 mploye thereto (Carrierls  File Ol+210-19).

(2) (a) E yi:ig;; track velder be ammied to
. . . .

(b) ClalmntL.B.Davis shallbe allovedthe
ciiffermc~  between what he earned aa a
velder helperaxiwhathe  shouldhme
earn& as track welder If he had been
awarded the track vebier*~ position by-
gsmin@ vltb the data Of Mr. Wetter'r
inlUalassigmentthereto  andto con-
tinua imtll the violation is temlmtad."

OPlllIOlI OF BOARD: OnApril4,19'78, Qn‘ier's  Rimsas  MvislonGeneral
Roacbawter issuedBdletlnRo.1~B  advertlaing a

vacancy of Tmck Welder-&c Weld Process, seniority claos (b), Group 14
in the Tmek v- Gallg 3914 pith heaclqmrters at Hast*,
mbmsba. Thethrrium#ivsdWme(3)  bids t.hatfromtheClaimant,
L. B. Dads, a Wack Welder Helper in class (fj of Group 14 rlth seniority
&t~ of Dewmber ~,1~4;thatfrom C. A. Fry, eSecti- in class (a)
of Gronp 17 In the lkaclc Snbdvnt;  and ti R. F. Wetter, also a
Sectlozmn In class (a) of Group 17, Track Subde~nt with seniority
date ofJnly1,  1974. Ikbidavem~cai~tra~~~s~yholding
seniority in cuss (b) of Graup 14 in the Psck Sub&~&.. On date
of ~peil 19, 1978, carrier iswed Bulletin HO. G-C, award- the position
In quartion to R. F. Wetter instead of the mt.

!lbe Or~rstionallegesthatinnot awading the advertised
positionto  Claimnt, hrriu~Iolated  ~~veralnalee  ofthe Controlling
mnt, effective Januaryl,  197'3, butparticularlyandpriaurlly  Rule
19(b) vhlch reads in whole ao follows:
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“(b) Positions of f-n ami supervisors
will bs flUad by pTmtion of avail-
able qualified employee. Positions of
fcrewn or s~som, or other po131-
ticme that am nut fllledthmughbul-
latlnlw to emPloyus  in seaiority class,
villbe Wled frcmava1labl.a  qwU.fimf
employee  lnthe othar classes ofthe
eenlmitysrou~andintheem8tnot
so filled will be filled fram available
quallfisd emplops In t&m other group0
of the subda&nrlwnt, aml where ability
ad quallficatlom  are sufficient,
seniority  Shall prevail, the Mamganmt
to be the jldge  with reqect to po#litiom
awaredbythis ssction."

The Organization mtes that It Is anundlsplted  fact that of the thres (3)
wpl.oyerr who bld on the position In quelrtlon, only the C’laM held
aenlority~Groupl4,and  thereforawastkmstseniorofthebldders.
~~~~tion~~sthat~nt~~~~wattaron~~~
wnlority in Grcup 14, he rellnquished it at the t$me he arrrwad the
position of SectIowan  in claw (a) of Group 17. Furthermre,  the
Organiwtion  mtdta, contrary to Carrlu'e  contentions, Claiwnt  ma
a qualified aploys lnthathe possasssdthe  abllitysrd  quaLlficationm
sufficient to psrfarr the duties of Rack Welder-Arc Weld Process. h
support of thie latter con~tlon, the Orwtion notes the follatlng
with regard to claiwnt’s quslif1cat1orlB:

(1) In Febnrary l!T7, Clnimutatteadedand
succerMully completed the Qnisr~t3  Weldar
Trahing Rvgram at ~eyunue, Wyming In
whichhewaslnstrrrctedlntheuseof
ucvelding, OxyacatylaneWel.dlng,Haat
Treating, m Procedurerr,  etc.;

(2) 0nJune7,1~,ClaiPantvasawarded
two (2) certif-iart.ea  by Carrier, om
epeciiringhe  hadpsswd satisfactory
emmlrutlononopratingrulaspertain-
ing to the duties of Welder Helper aad
one spediying  that upon emaimtlon,
he had satiefactorily ~eeed the re-
quiradRulessndRegul.atlons~
tha safe handlhg and we6 of Oxygen,
Acetylene and Oxveld Equipant;
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(3) ltat from 19 until be vas employed by the
ckrier in 1974, he had worked as a welder;

(4) ThataltimughClal6tmtmppot3dlyfkildto
pass the first emalmtlon  on the rules ap-
pllmble to Track Welders in April, 1978,
hs did pee such test when reemmlned  In
my of 1978. In any avant, the Organization
speciflcallyxmtee thatvith regard to
Claimnt's  supposed failure  ofthe rules
test in April, no copy of the origlml tosts
haveeverbeenpresented;

and

(5) In August of 19'78, Clalmnt sucwssfully
coEpleted  curlu's cwrse Of instnlction
inlWntumnc0 of Waywelding.  lb0
Or~nization  suImits  CarrIerwould  not
haveemollndClalmntlneuchap-ogram
if it felt that he did not have sufficient
ablbwty,  qualifications and capacity for
-tar ~'~sponslbility  as a welder aa
conmlated by Rule 19(a) vhich rasds  in
whole as follow:

“(a) praarrtlonshaJ.lbeimBedon
ablllty,  qualifications, and
camwitYfor greaterrespons&
biii4Jrahdvheie these m&ire-
m&a are sufficient, seniority:
shall prevnil."

Theoregpaisationrefutes Cmrler'saesertione@oyeWett.er
van "the wre qualified bidder to this posItion",  contemilng  the test of
relativu  ability, qualifioatlons,  etc., is an inappr@rlate  standaM to
be applied tinder Rule 19(b). lb0 Organlsation argues the 6enior employs
med lrotlmvu  abilltygraater  thanor equal to the junioremploye,asserting
his ability need only be sufficient for the prrpose.

FlmLLy,  the OrganSzation asserbs that even
that suffiden~  of Claimant's  ability vas subdect  to di
havebeenentitledtoa  qualifyingperlod  under Rule
in whole as follows:
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b)

"RT&E 20. BIJLLEX'ININGPOSD!IOI'=

* * *

Au employe  assigned to a bulletined
&%SitiOIl, OE vho mrrkaS 8 diSpl8Ce-
ment 8nd f8ils Within thirty (30)
daystode~~~natratehis  fltnessand
ability, shall vacate the position
on which diSqwllfl0d,  and my diS-
place  only the junior  resulerly
BSS%gnSd  0m&tOp of the CbSS from
whichpromoted.  anployesvillbe
given full cooperation axi assist-
ance of department heads and others
in their efforts to qualify.*

~erarguesth8tas  a resultofnot havingreceived  84
bids f?zom csplo
either Class (br

s previously qwUf%ed  ad assigned as 98ck Welder in
or (c) of Group 14, the next slternatim,  as provided

for under Rule 19(b), vas to attempt to flll the position with a qwll-
fied awploye  fraa swmg the other classes In Group 14. Carrier notes
CYalm8ntv8s  the onlyemploye  fnxa8uumgthe other classesinGroup14
to submit a bid and that in its revlev of ClaImantis  over811 credentials
it detezmimd that he did not possess the fitness a& ability sufficient
to perform the duties of Track Welder-Arc Weld Process namely, to opemte
arc welding epuiprsntto  re~irandbuild  updsna@,brrttered,  chipped
8nd worn rails, frogs and SVitChOS. Carrier  sulxnitsthatinm8klng  the
determination as to which of the three (3) applicants were qualified for
the position, it not anly vei&ed their welding skills or lack thereof,
but also considered theFr prior vork exparience  vhich encompassed their
vellli~brrckeproundendkncrwledgaofoperstFngandsaictynllcs.  In
co~iderlngthase factorsvith  reg8rd to the Clainent, C8rrier  notcshe
failed to pess the April, 1978, axamilvrtion on the rules applicable to
Pgck Welders 8ul based on Claimant's work record it was determined he
lacked the responsibility and safety awareness deemed n8cessaz-y for the
position in question. Such lack of responsibility and safety avareness
is supported, Carrier amtemis,  by CLaimant's  record vhlch reflects
that : on nwerous occasions he has been observed marelq sitting on the
r8ilinstcadofprotectingfortr8in wvement while the Welder was en-
gaging In welding despite hsving been &weviously cautioned; he had been
cautioned ssvwal times for failure to lock Caum vehicles vhen left
unattended;  he had been involved  in an accidentvltha  Oompany  vehicle;
and he vas deesmd to have been jointly responsible for the loss of a



Award Number 2919
Docket IKnuberMW-23299

Pa@ 5

grinder  from the rear of 8 truck which occurr8d as 8 result of the
mchine not having been proper4 tied dovn. As to the sufficiency of
C181mant1s  welding Skills, it is held by Carrier  that he did not
possess such skills at the tlm he bid on the position In question
and that it ms only subsequent to his bid that he attained the neces-
sary skills upon successfully wupleting  eighty (&I) hours of welding
instruction as of August 30, 1978.

&rrler argues that In finding Clainnmt  deficient in the
various  afo-ntioned  qualification areas, it Is well within its
wutr8ctwl  gr8nt  of authority under Rule 19(b), in fact so spect-
fled, to next wnSidBT the Other tv0 (2) 8ppldCantS,  Fry and Watter,
both of whom were fran 8 group in the Track Subdep8rtamnt  other
than Group 14. Cf these two (2) applicants, Wetter MS found to
be the quelifled  amploye  for the position.

AS to the Crgauization's  wntentlon  Cl8lm8nt  vaS entitled to
a thirty (30) day qwUislnp period pursuant to Rule 20(h), Carrier
takes the two-pronged position that this is nev argument 8rsi therefore
not one to be considered by the Bom3 in its deliberations and second
thatin8uyevent, such 8 wntr8ctualrequiremntobtainS  onlyafter
an employ8  h8S been 8SSigned t0 a vacancy and here, the Cl8lm8IIt was
not so entitlad  because he vas not avarded the position.

In SW, Carrier  concludes the Orgauisatlon has wt wrrled its
burden of ~foof  by shoving '2leiwutvas, In fact, qwllfled  for the posl-
tiOn in question St the tina he bid on it and asserts It properly exercised
Its wntraatu81 wnagewnt's  rights when it promted employs Wetter over
the Claimant.

fi our rOviea of all the argument 81nd W&S of rewed, we fini
substantial CollfuCt  in the p3Ftia8 respective poSitlolls 8s to whether or
not Claiwnt possessed the wcessary and sufficient welding skills to
qu8lify for the position in qwstion,  that of Track Welder - Arc Weld
ProCWS. We flni such cout'lid  to be lrrewncllable based on the evidence
b-efore  us. But even if we were able to resolve these differences in favor
of the Cladmnt, in our judgment, Rule lg(8) stiU reserves to Qtsrier  the
right to wnaider mxe than an wploye's  ability and qu8llfications;  the
PA& 8bo calls for COMideratiOn  of an employels  cag8clty  for greater
responsiblUty when u8kiug datemiu8tions  8s to prowtlons. In the instant
carae, Curierarguedand  the Crganisatlonnwhere  refuted, that Claimant
vas defident In his capacity to asfumm greater responaibllity 8s so re-
fiectedbyhis  prr~tvorkrewrd. The, with Claimnt's  welding skills in
question as to the e&ml level of sufflclency  coupled with a demnatmted
deficiency in his capacity to assume greater responsibility, the F!o8rd lo
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left with no other altermtlvs than to uphold Csrrler~s original decision
topmmotethej~a~loyeA.Pmoutsi~~Gmup14intha~ck
Subdeprhwnt for the Class (b) Trsck Welder position,

FINDIPS:  Ihe ThirdDivisionof the Adjustment Bawd, uponthewhoti
red and all the evidence, finds and holds:

lhat the parties  waived oral hearing;

Thatthe Carrierandtbe%ployesinvolved  Inthis dispute
are respectively &rrier cud Ehrployes within the meaning of the
R&lwayLaborAct,as  approvedJune  21, 199;

That this Division of the Ad,justment  Eoard haa jurisdiction
overthedispute involvedherein; and

Bust the Agreement was not violated.

A W A R D

Claim denied.

NML’IOHAL RAILROAD AWWRJERT BOARD
ByOrderoflbIrdMIliSion

Date&at CM-, IllinoiS,  this l6tb day of March 19&e


