RATTORAL RAILROAD ADJUSTMENT BOARD
Award Number 23219

THIRD DIVISIOR Docket Number MW-23299
George E. Larney, Ref er ee
(Brotherhood Of Maintenance Of \\iy Baployes

PARTIES T0 DISPUTE: (
(Toion Pacific Railroad Company

STATEMENT OF CLAIM: "Claim of theSyStemcCommittee Of the Brotherhoodthat:

(1) The Curler violated the Agreement When it assigned an
employe W th no seniority in Groulolk (R F. Wtter) to the position of
track welder as advertised by Bulletin 14-B dated April &, 1978 i nst ead
of assigning a G OUp lhemploye t heret 0 (Carrier's File 013-210-19).

(2) (a) Tme position of track welder be awarded tO
Mr. L. B. .Davis

(b) Claiment L. B. Davis shall be allowed the
difference bhetween what he earned as a
vel der helper and what heshould have
earned as track wel der £ he had been
awar ded the track welder®s position bew
ginning with t he date OF M. Wetter's
initial assigmment theretoand toCON-
tinuauatiltheviolationis terminated."

OPINION OF BOARD: On April 4, 1978, Carrier's Kansas Division General
Roadmastar issued Bullstin Wo. li-B advertisiag a
vacancy of Track VMl der-& Vel d Process, seniority class (b), Goup 1%
in the Track Subdepartment~ Gang 3914 with hesdquarters at Hastings,
Nebraska, The Carrier received three (3) bidg that from the Claimant,
L. B. Davis, a Track \¢l der Helper in class (£) of Goup 14 with seniority
date Of December 30, 197h; that from C. A_Fry, a Sectiomman i N class (a)
of Greuwp 17 | n the Track Subdepartment; and from R F. Wetter, also a
Sectiomman in Cl ass (a) of G oup 17, Track Subdepartment With seniority
date of July 1,1974. No bids were received from employes already holding
seniority ip class (b) of Graup 14 in the Track Subdepertment. On date

of April 19, 1978, carrier iesued Bulletin HO. lk=C, awarding t he position
Inquestiom to R F. \Wetter instead of the Claimant.

TheOrganization alleges that in notawardingt headverti sed
position to Claimant,Carrier violated several rulesof the Control | ing
Agreement, ef f eCt | ve January 1, 1973, but particularly and primarily Rule
19(b) which r eads i n whol e as follows:
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"(p)Posi tions of foremen and Supervisors
Wl be £1lled by promotion Of avail -
able qualified enployee. Positions of

foremen Of supervisors, Of 0t her posie
tions t hat are nut £illed through bul-

letining to ioyes | N seniority class,
will be filled from available Qualified
employes in the other C| aSSES of the

seniorit and in the evemt not

so filled will Bef| |l ed front hava| | abl e
qualified employes in the Ol her

of the subdepartment, and Wher e agi ity
and qualifricationsaresSufficient,
sexiority Shal | prevail, the Management
t0 bethe judge W t h respect t O positions
covered by this section.”

The Organi zati on notes that |t is an undisputed f act that of the three (3)
employes WN0 Dbl d on the position in question, only the Claimant hel d
seniority in Group 1k, and therefore was the most senior of the bidders,
The Organization argues that even though employe Wetter once held
seniority in Group lk, he relinquished It at the time he asswsedt he
position of Sectiomman in class (a) Of G oup 17. Purthermore, t he
Organization submits, CONtrary t o Carrier's cOntenti ons, Claimant was

a qualified employe | nt hat he possessed the ability and qualifications
sufficient t 0 psrform the duties of Rack Velder-Arc Wld Process. Im
support of this| atter contantion,the Organtsation NOt €S t he rollowing
with regard to Claimant's qualifications:

(1) In Pebruary 1977, Claiment attended and
successfully conpl et ed t he Carrier's Welder
Training Program at Cheyenne, Wyoming in
¥hich he was instructed in the usge of
arc velding, Oxyacetylene Welding, Heat
Treat| ng, GrindingProcedures,ct C. ;

(2) on June 7, 1977, Claiment was awvarded
two (2) certificates DY Carrier, one
specifying hehad passedsSati sfactory
examination on operating rules pertaine
ing t0 the duties of Wlder Hel per and
one specifying t hat Upon examination,
he had satisfactorily passed t he re-
quired Rules apd Regulations
the saf e handling and usesof Oxygen,
Acetylene and Oxvel d Equipment;
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(3) That fromig72 until be was enpl oyed by the
carrier in 1974, he had worked as a wel' der:

(4) That although Claimant supposedly failed to
pass the first examination ON the rul es ap-
plicable t 0 Track el ders in April, 1978,
he di d pee such test when reexamined in
May Of 1978, In any event, t he Organization
specifically notesthatvithregardto
Claimant's SUPpPOSed failure of ther Ul €S
test in April, no copy of the original testa
have ever Leen presented;

and

(5) I'n August of 19' 78, Claimant successfully
coupleted Carrier's course (f instruction
in Maintenance Of Way welding. The
Organization submits Carrier would not
have emrolled Claimant in such a program
if it felt that he did not have sufficient
ability, qualifications and capacity for
greater responsibility as a wel der as
contemplated Dy Rul € 19(a) which reads i N
whol e as fol | ow

"(a) Promotion shall be based on
ability, qual i fications, and
capacity for greater responsi-
bility and where! hesSe require-
ments are sufficrent, Seniority:
Shal T prevail.”

The Organization refutes Carrier's assertion employe Wetter
was "t he more qualifiedbi dder to thi s position”, contending t he test of
relative abi | ity, qualifications,etC., i S an inappropriate standard t 0
be applied under Rule 19(b). The Organization ar gues t he senior employe
need not have ability greater than or equal t 0t he junior employe, asserting
hi s ability need only be sufficient for the purpose.

Fimally,t he Organization assertst hat even assuming arguendo
that sufficiency Of Claimant®s ability was subject t 0 dispute, he w:'ﬁ'l—d
have been entitled to aqualifying periodunder Rul e 20(13 which reads
in whole asfollows:
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“RULE 20. _ BULLETINING POSITIONS

* * *

(h) AU employe assigned to abulletined
position, or who makes 8 displace-
ment and fails within t hirty (30)
days to demonstrate his fitness and
abrlity, shall vacate the position
ON which disqualified, and may dis~
place onl y t he junior regularly
essigned employe Of the elass from
which ed, Employes will be
given Tull cooperation and assist-
ance of dePartnEnt heads and others
in their efforts to qualify.*

_ Carrier argues that as A result of not having received 84
bi dS from employes previ ously qualifiedandassi gned asTrack Vel der in
either (ass (Wor (c) ofGoup 14, t he next alternative, asprovi ded
for under Rule 19(v), vas to attenpt to flll the position with aquali-
fied employe from among t he ot her classes In G oup 1k, Carrier notes
Claimant wast he only employe from among the Ot her classes in Group 1b
tosubmita bid and that inits review of Claimant's overall credentials
|t determined that he did not possess the fitness and ability Sufficient
to performthe duties of Traek V¥l der-Arc V&l d Process namely, to operate
ar cwel di ng equipment torepair and buildup damaged, battered,Chi pped
and WOrnrails, frogs and switches, Carrier submits that in makingt he
determination as t0 which ofthe three (3) apJJ_| icants were qualified for
the position, it not only weighed their welding skills or lackthereof,
but al so consi dered their prior VOrk experience which enconpassed their
welding background and knowledge of operating and safety rules. In
considering these factors with regard to t he Claimant, Carrier notes he
failed to pass the April, 1978, examination On the rules applicable to
Track \¥| ders and based on Claimant's work record it was determned he
| acked the responsibility and safety awareness deened necessary for the
position In question. Such lack of responsibility and safety awareness
IS supported, Carrier contends, by Claimant's record vhlch reflects
that. ON numerous 0CCasi oNS he has been observed merely Sitting on the
rail instead of protecting for train movement While the | der was en-
gagi ng in wel di ng despi t e having been previously cautioned; he naa been
cautioned several tines for failure to|ock company vehicles vhen |eft
unattended; he had been involved i N an aceident with a Company Vehi cl e;
and he vas deemed t0 have been jointly responsible for the [oss of a
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grinder fromthe rear of 8 truck which oecurred as 8 result of the
machine NOt having been properlytied down. As to the sufficiency of
Claimant’s Wel di nP Skills, it is held by carrier that he did not
possess such skills at the time he bid on the position 4in question
and that it was only subse(iuent to his bid that he attained the neces-
sary skills upon successfully completing ei ghty (80) hours of wel ding
Instruction asof August 30, 1978,

Carrier ar gues that infindi ng claimant deficient inthe
various aforementioned qual i ficati on areas, it 1s well withinits
contractual grant Of authority under Rule 19(b), i nfact SO speci-
fled, to next consider t he O her two (2) applicants, Fry and Wetter,
bot h of whom wer e from 8 groug I N the TrackSubdepaxtment Ot her
than Goup 14. of these two (2) applicants, Wetter was found to
be t he qualified employe f Or t he position.

. ASt o0 the organization's contention Claimant was entitled to
athirty (30) day gualifying period pursuant to Rule 20(h), Carrier
takes the two-pronged position that this i s new argument amd therefore
not one to be considered by the Boaxd in its deliberations and second
that in any event, SUCh 8 contractusl requirement obtains only after
an employe has been assi to a vacancy and here, the Claimant Was
not So entitled because he was not avarded the position.

| n sum, Carrier concl udes t he Organization has not carried it s
burden of proog Dy shoving Claiment was, | n fact, qualifiedfor the posi-
tion i N question at the time he bid on it and asserts It properly exercised
iﬁs cantra etual mansgement’s i ghts when it promoted enploys Vetter over
the O aimnt.

“In our review Of all the argunent and facts Of record, We f£ind
substanti al eonfliet in the parties respective positions 8St0 .vxﬁet her or
not Claimant possessed the necessary and sufficient welding skills to
qualify for the position in question, that of Track W\l der - arc\l d
Process. \le £4nd SUCh conflict t 0 be irreconcilable based On the evidence
before us. But even if we were able to resolve these differences in favor
oft he Claimant, in our judgnent, Rul e 19(a) stilt reserves to Carrier the
right to consider more than an employe's abi | ity and qualifications; t he
Rule also cal | S for consideration Of an employe's capacity fOr greater
responsibility When waking determinations 8S t O promotions. [N the instant
case, Carrier arT]A.ed and the Organization nowherer ef ut ed, t hat Claimant
was deficient in NI S capacity t 0 assume gr eat er responsibility 8S SO re-
flected by his past work record. Thus, with Claimant'sweldingskillsin
3ue.stl| on as tothe actual | evel of sufficiency coupled with a demonstrated
eficiency 4n his capacity to assume greater responsibility, the Board is
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| eft with no other alterpative than to uphold Carrier's original deci Si on
to promote the junior employe from outside of Group 1% in the Track

Subdepartment for the 0 ass (b) Track Il der position,

FINDINGS: The Third Division of t he Adj ust ment Board, upon the whole
— . record and all the evidence, finds andhol ds:

That t he parties Wai ved or al hearing;

That the Carrier and the Employes involved in this dispute
are Iespectivel y carrier and Fawployes W thin the neaning of the
Railway labor Act, as approved June 21, 1934;

That thi s Division 0f the Adjustment Board has | urisdiction
over the dispute involved herein; and

That t he Agreement was not viol at ed.

AWARD

Jaim denied.

NATIONAL RAILROAD ADTUSTMENT BOARD
By Order of Third Division

Amsn_é&.ﬁ&_/&_
Executive Secretary

Dated at Chicago, Illinois, this 16tk day of Merch 198l.



