NATIONAL: RATLROAD ADJUSTMENT BOARD :
Award Number 23291
THIRD DIVISION Docket Number TD-2336k

George E, Larnsy, Referee
(Amer i can TrainDispatchersAssociation

PARTIES TO DISPUTE: (
(thicago and Nort h Western Transportation Company

STATEMENT OF CIAIM: Claim Of t he Anerican Train Dispatchers Asscciationt hat :

(a) 'The Chicago and North \\ést er n Transportation Company
hereinatter referred toas "the Carrier") violated the current Agreenment
effective July 1, 1976) between t he parties, APPENDIX "C thereof in
particular, when the carrier refused and continues t0 refuse t0 all ow
Assi st ant chief Train Di spat cher G. P, Mungon (hereinafter referredt 0
as "t he Claimant™) compassionate | eave on Thur sday, Decenber ik, 1978,
Friday, December 15, 1578 and Monday, December 18, 1978, which were
vorking days { i t he Claimant's ASsSistant Caier Trai n Di spatcher position
in the Boon%, Iowa train dispatching Of fi Ce in accordance with
APPENDI X "c .

(b) The Carrier shall now be required to compensate the Claimant
f or compassionate | eave allowance f Or December 14, 15 and 18, 1378 at t he
rate of the Claimant's Assistant Chief Train Dispatcher pOSition. }

OPINION OF BOARD: On December 15, 1578, Claiment, George P. Mungon, an
.. Assi st ant chief Train Dispatcher enpl oyedat Carrier's
facilityin Boone,l OWa, submitted & writtan vacation advisoryin which he
indicated he woul d be of f from work beginning Decenber 11, 1978 through
Januaryl2, 1979. Claimant further indicated he had only twelve (12) days
of paid vacation remaining f Or 1978 and advised Carrier that of this total,
t hree (3) days be applied toward vacatiom inthefirst half of December and
t he remaining nine (9) days be applied 4nt he second hal f of Decenber. How-
ever, the total number of days Claimant would actually be off in December
anount ed to £ifteen (15) days, thus signalling his I ntention to iacurt hree
(3) days of | eave withoutpay. Because t he Claiment di d not specifically
iadicate which dates would bet he non- pai dvacationdays, thetinekeeper,
accordingto” the Carrier, arbitrari | \é sel ected, for payrol| purposes,the
dates ofDecembexr 11, 12 and 25, 197/8.
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Claimant’s not her -i n-1 aw deceased on date of Dacember 14, 1978,
a Thursday and~her funeral was t he following Monday, Decenber 18, 1978.0mn
dateof December 27,1978,Clatmant fil ed for three (3)days ofbereavenent
leave in accordancewi th the provisions of A\Rﬁendi x Cof the Controlling
Agreement, effeetive July 1, 1376,whi ch in whol e reads asfollows:

" MEMORANDUM AG REEMENT BETVEEN THE
CH CAGOANDNORTH WESTERN TRANSPORTATION COMPANY
AND THE AMERICAN TRAIN DISPATCHERS ASSOCIATION
COVERING COMPASSIONATE LEAVE

"It is hereby mitually agreed by and between t he
parties hereto t hat the following provi sions
governing conpassionate |eave shall become
effective July 1, 1976;

Section 1. The provisions of this agreement are
appl i cabl e to dispatchers com ng under the scope
of the c&WT-ATDA agreement effective July 1,
1976 or any agreement Whi ch may hereafter be
substituted therefor.

Section 2. Employes Who are eligible for and
have unused Sick tine to their credit will, in
the event of the death of a spouse, child,
parent, parent-in-law, grandparent, brother,

or sister, be allowed up to a total of three
(3) working days paid | eave to attend the
funeral and handl e personal matters in connec=
tion therewith,

Allowance for such absence will be at the rate of
the position held at the time of such absence.

Any days al |l owed under this Section 2 will be
applied against the nunber of days which the
employe is el i gible for sick | eave al | onance. "
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On date of January 2, 1979, carrier denied Claimant's £iling f Or
bereavement leavedCCOUNt, "Claim not supported by rules ani agreements.
Vacat i on from 12/11 thru1/12 per nessage dat ed 12/5/78." Under date of
February 7, 1979,Carrier issued in written form a revised procedure to
be followed in handling bereavement or compassionate leave and accordingly
Claimant reinitiated his claimfor the three (3)days of |eave, sutmitting
an Application for Bereavement Leave form along with a Certificate Of
Death f Or hi S Mother-in~iaw on February 20, 1979. On February 22, 1979,

t he Carrier again notified Claimant by Time Report Correction Form T12,
t hat hisleaverequest was being declined for the very Save reason it was

originallydeni ed.

It 18 conceded by the Carrier that Claimant, In all respects, net
what was procedurally required of him by the provisions of Appendix C and
the revised procedure issued on February 7, 1979, in submitting the bereavement
leave request. |t i S conceded too, t hat Claimant possessed a sufficient amount
of unused Sick | eave to qualify for the maximm bereavement benefit of three (3)
days. |t IS Carrier's position hoverer, that the purpose of the berea-nt
provision Was t0 prevent dispetchers from | 0Sing Pay I n those instances where
it was necessary to layoff for the purpose of attending the funeral and
handl i ng persoral matters ari si ng therefrom and i n connecti on therewith. Rut
where, as here, an employe is not working at a time Coi nci dent with the death
of a contractually covered relative, the carrier takes the position the employe
1s not entitled to any bereavenent |eave norto any berea-nt pay. Carrier
mai ntains that since ¢claimant was on vacation, the death of his mother-in-lav
did not place him in apositionof havingtol ayoff from work nor of i ncurring
any |oss of pay. carrier argues, O aimant had, i n advance of his mother=in-law's
death, determned that he was not going to work on the dates in question and
theref ore submits that |t matters not whether he recei ved vacation pay for the
clalxn dates of December 14, 15 and 18,1978,0r whet her those were the three
(3) dates taken asleave without pay.
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The Organization takes the position that the clai mdates which
fell. on a Thursday, Friday and Monday were, in fact, working days of
Claimant's Since his regular assignment called for work days of Mnday
through Fridey-with rest days Of Saturday and Sunday. Furthermore, the
Organizatiom I ef Ut es Carrier's argument C ai mant was not speeific as to
which three (3) dates were to be considered as |eave wthout pay, noting
Claimant's witten vacation advisory directed Carrier to mark himon
vacation three (3) days in the first half of Decenber and that he Intended
t O commence his vacation December LL, 1978. The Organization asgserts |t
is logical therefore,t hatt hethree (3) vacation days | n the first hal f
of Decenber would begin with December 11 and continue through Decenber 13,
1978. Thus, reasons the organization, Cl ai mant was on leave W t hout pay
On December 1k and 15, the day and the day after his mother-in-law
deceased. Carrying this logic one step further, the Organization suggests
that sincethe one remining day of leave without pay was to be applied
t0 the second half of Decenmber, it would be appropri at € that thie date
shoul d be Decenber 18, 1978, the date of the funeral. Since these were
days paralleling those of Claimant's assigned working days and further,
that said days could be considered those constituting |eave wthout pey,
theOrgani zati onar gue3that Claimant was, under thepr OVi Si ONSof Appendix
¢, as well as the revised bereavenment [eave procedure |ssued February 7, 1979,
entitled to the meximum bereavenment |eave and thus pey for the aforenmentioned
three (3) dates.

In reviewing the entire record of evidence before us, we are
persuaded that resolution of the dispute lies in the neaning of what con-
stitutes a working day. It isour view that a working day fsnoret han
just the mere paralleling of days in one*s regul ar assignment while off on
vacation or on |eave without pay as so asserted here by the Organization.
¢ believe certain eerctauons attach to a working day, in particular,
that on t he of the employe, he/she i S available and ready to work
bis/her regul ar assigment and on the part of the enpl oyer, that the employe
will report to work. In the instant case, these expectations were nonexistent
on the elaim dates in question, as the Claimnt had indicated he would be on
vacation and therefore would not be available or ready to work on these day3
and Carrier having been so informed of Claimant's intentions aid not expect
Ciaimant t0 reporf on the claimdays in question. Tnere being no Intention
on t he part of Claimant to report tovorkont he claim dates, it was not
necessary therefore for himto receive the intended economc protection
afforded by Appeadix C,that i S preventing hi mfrom incurring a | 0SS of
pay account |ayi n% of f because of a death of a contractually covered rel-
ative. Caimnt had accepted in advance the fact that in order to take an
extended vacation on consecutive day3 with the nunber of remaining vacation
day3 in 1978, he would either have to start his vacation later than he did
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I nthe month of December or el ect to take some days off W t hout pay.
Cl ai mant chose the latter and the fact that his mother-in-law di ed
during this interim, t hough regrettabl e, is of no cornsequence i nsof ar
as any comtractusl right of Cl ai mant to convert the three (3)days of
unpaid | eave into three (3) days of compensated bereavenent |eave.

V¢ conclude 'therefore, that the clai mis not valid and nust be denied.

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
record and all the evidence, finds and hol ds:
That the parties valved oral hearing;

 That the Carrier and the Employes involved in this di Sputeare
respectively Carrier and Enployes Wit hi n t he meaning of t he Ral | vay Labor
Act, as approved June 21, 193h;

That this Division of the Adjustnment Board has jurisdiction
over the dispute Involved herein; and

That t he Agreement was not vi ol at ed.

AWARD

Clain denied,

NATIONALRAILROADADJUSTMENTBOARD
By Orderof Third Division

e, L. s o

ExecutiveSeCr et ary

Dated at Chieago, Illinois, this 16th day of March 1981,



