NATIONAL RAILROAD ADJUSTMENT BOARD

Award Number 23222
THIRD DIVISION Docket NumberM - 23182

John J. Mikrut, Jr., Referee

(Brotherhood Of Maintenance Of \\y Employes
PARIIES TO DISPUTE: (
~' (The Belt Railway Conpany of Chicago

STATEMENT OF CIAIM:  ''Claim ofthe SystemCommittee Of the Brot herhood that:

(1) The Agreement was violated when Mario Gonzales was Used t O
operate a swing | oader begimning July 31, 1978 instead of wi ng Claimant
J. L. Jimenez who was available to performsuch service (Carrier's File 393-
MofW).

(2) As a consequence Of the aforesafd violation, Claiment J. L.
Jimenez Dbe al | owed pa?/ at the swing | oader operator's appropriate rate for a
nunber of hours equal t ot he total expended by Mario Gomzales i n performng
such Work begi nning July 31, 1978 and continuing until said viol ation is dis-
contimed,”

OPINION OF BOARD: On July 31, 1978, Carrier, wthout bulletin, assigned

M, Gonzales, a laborer in t he Track Department, Seniority
date Decenber 2, 1974, to operate a swing |oader. The position of Swi ng Loader
Qperator is a higher rated position than that of Laborer, payi ng approxi mately
ninety cents {$.90) per hour nore. Accordingto Carrier, Employe Gonzal es
" .. wade arequest of the Track Supervisor toqualify as a Sw ng Loader Qper -
ator and was therefore, assigned t0 the machine effective June 12, 1978."

Claimant, J. L. Jimenez, an Assistant Foreman, Seni ority date April.26,
1974, filed a time claimon Septenber 12, 1978, alleging that Employe GConzal es
bad been inproperly assigned t0 operate the swing | oader on July 31, 1978, amd
that Carrier's action was in violation of "Rule 17 = Pilling Non-Bulletined
Positions" Of the parties' Agreement which states as follow

"Consideration in filling preferable positions
inregard to |ocation or otherwise, not bule
letined, Wi || be given to senior enployees."

Organi zation's basfc position in this fnstant di Spute 4e t hat since
Claimant Was senior t 0 Employe Conzal es, and since the position of Swing Loader
Operator was a preferable position, then, in accordance wWith rale 17, Claimant
shoul d have been assigned to said Position (First Division Award 15128 and Third
Division Awards 2716, 6136, 14491 and 17559). Continuing, Oganization also
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argues that Carrier's allegation that Employe Gonzal es was "most qualified" is
irrelevant in this matter because, according to Organization, Rule 17 ",,.clearly
provi des that senior enployees wll be given consideration in filling preferable
positions" and "claimant's ability need only be sufficient for the purpose" (Third
Division Awarde 2638, 5857, 11279 and 14792;/ (Enphasi s added by Organization).

Turning next to a rel ated issue, Organi zati on contendsthat Carrier's
failure to bulletin the Swing |oader Operator position was a violation of "Rule
13 - Filling Positions by Bulletin", and, therefore, was inproper. According
to Organi zation, said Rule™,,, IS clear and unanbiguous in that it excepts
enly the position of Laborer frombeing bulletined" (Employes® Exhibit A-5 p. 1)
(Enphasi s added by Organization).

As its final area of argunentation, Oganization, in response to Carrier's
assertion, maintains that though "another |aborer may have had a better right to
make a claim" in this instant dispute, C ai mant properly filed the elaim, and,
moreover, Who Organi zati on names",,, as claimants i s immaterial i nsofar as the
violation is concerned" (Third Division Awards 17801 and 18557).

Carrier's position in this matter ispredicated upon several interre-
lated factors. Initially, Carrier maintains that there has been no Rule viol ation
in this di spute because it (Carrier) is not required to bulletin roadway machine
operator jobs as per Rule 13, and that the Agreenent has al ways been interpreted
and applied to give preference for such work to employes within the [aborers
classification. |n such situations, Carrier contends that "(I)e has bean a | ong
standi ng practice on this property for Supervisors t0 Sinply 'assign' the nost
qualified and senior |aborer to (operate) the machine,"

Though Caxrier acknowledges that it may have bul | etined variousmachi ne
operator jobs previously, this particular procedure was utilized when a najor
track construction programwas anticipated and when the work coul d be schedul ed
far enough in the future so as to make such advanced bulletining feasible. Carrier
contends, however, that most machi ne operator work te irregular and intermttent,
is usual [y of a short-run duration and is assigned as needed, thus meking such
bul letining inpractical. Lastly inthis same context, Carrier maintains that
there is no contractual requirement to bulletin such jobs, even though Carrier may
have done so in a few previous, isol ated instances,

~Asitssecond major area Of argumentation, Carri er contends that under
t he exi sting rules, Claimant di d not have seniority preference to bid on the Swing
Loader job and that he would not have been assigned to perform the disputed work
because he i s an Assistant Foreman 1(b) and he is not in the track | aborers class-
ification rank which is the classification to which such work has historically
and traditionally been assigned. In support of the aforestated argument, Carrier
mai ntains that the Track Sub- Department contains only specialized classifications
for Crane Operators and Crane Operator Hel pers and that all other m scellaneous
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machi ne operation work (Mtor Car Qperator, Swing Loader operator, Power Tanper
Qperator, Power Ballaster (perator, Power Track Liner Qperator, and Jet Snow
Blower (perator) has been assigned within the classification rank of Laborer.
Furthernore, Carrier al so maintains that, in additionto the fact that claimant
was Not in the classifiecation rank fromwhi ch machine operators are to be
called, Claimant "has not worked as a Sw ng Loadex Qperator (and) he has no
prior experience on any roadway equipnent." However, in regard to this latter
ﬁOi nt, Carrier agserts that because 'Cl aimant's qualifications, or |ack thereof,
as not heretofore been discussed or made part of the Enployees position during
the handling of this case on the property, . . . it is, therefore, not a matter of
consi deration for this Board."

Them are any number of significant directions which this award coul d
take. The record, however,is replete wth a mltiplicity of arguments - - many
of which are contradictory -- and a dearth of substantive or probative evidence.
Indeed, in this particular case there appears to be more that i S unknown than is
knowm, Ratherthan bl undering ahead, however, and deciding upon i ssues which will
have no real bearing on the resolution of the dispute itself, suffice it to say
that, absent any other considerations, the two (2) nost basic questions of this
dispute are: (1) did Caimnt possess sufficient seniority within the appropriate
classification in order to bid on the Swing Loader Operator job; and (2) did
leai m_igt. pé)ssess sufficient ability/qualification to perform the requisite duties
of said job.

In regard to the first question, given the facts of the record herein,
an answer is indetermnable. Wile Claimant may have had a greater mumber of
years of service within the Track-Sub Department, Clatmant'spresent position of
Assi stant Foreman rai ses concerns on the part of this Board regarding the appli-
cability of that particular service to that of a |ower rated position, such as
Swing Loader Qperator, when making seniority determinations. In view of this
critical question, as well as others which, on the basis of the foregoing, need
not be specified at this time, the Board cannot determine with any degree of
certainty if claimant possessed sufficient seniority or the contractual right to
bid upon the disputed job.

Turning next to the question of Claimnt's "abiIitK/quaIifications" to
perform the work of Swing Load Qperator, Carrier mintains that the employe

assi gned must be "nost qualified and senior" whereas Organization, apparently,
argues that said employe needs only to be "senior and sufficiently qualified. "
While this Board supports Organization's basic position on the issue of "suffi-
ciently qualified" as opposed to "most qualified" in matters of pronotion and/ or
assigmment t0 a preferred position, this particular determnation cannot be
applied in this instant dispute because there is insufficient evidence in the
record with which to prove or to even suggest that Caimnt was qualified

M%Mﬁsw ng d.oader. f a C t .
ererore, the Board concludes that such a |ack of apparent qualification --
"gufficient” Or otherw se -- was proper justification for Carrier's refusal to

assign Claimant to performthe dieputed work. Said refusal was neither arbitrary,
capricious nor inproper, and, therefore, shall not be disturbed.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole record and
all the evidence, finds amd hol ds:

That the parties waived oral hearing;
~ That the-Carrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Wi thin the neaning of the Railway Labor Act,
as approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That the Agreenent was not violated.

AWARD

C ai m deni ed.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST. _MM_
Executive Secretary

Dated at Chicago, Illinois, this 16th day of Mareh 1981.



