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George S. Roukls, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,

t
Freight Handlers, Express and Station l3nployes

PARTIgSTODISPlRe:
(Rx-folk and Western Railway Comgany

S'I!A'EXJGXT  OF CLAIM: Claim of the System Committee of the Brotherhood
(CL-8835) that:

1. Oartier vlolhed the Agrcewnt between the geuties,
Rule 38 in particular, when they failed to decline the claim of C. J. Myers,
J. A. Copack, F. Kovacs, L. R. Copeck and E. Durnwald for January 25, 1978
and continuing until the violation 1s discontinued, appealed to Superintendent
J. P. Watters on May 28, 1978.

2. These clahs shall now be allowed as presented.

oPrRIo~OFE0ARD: In a coopanion case, Thlrd Mvision Awed Bo. 2326,
Involving the sam parties a& the same issue, this

Board concluded that fhrrler  violated Agreement Rule 38 when the Superlm
tendent failed to timely deny the claim that was properly submitted to him.
In the case befarc us Clalmnts filed a claim on Harch 24, 1978 for the dlf-
ference in pay between their ccmpensatory rates and the I.B.M. clerks ln the
yard office who were as&psi the work of se&ding and receIting messages,
prev-lously  perforwd by telegraph operators on telegraph machines at the MX
office in Conneaut,  Ohio. The &ief Dispatcher denied the claim on May 1,
1978 amd It was appealed to the Superintendent on by 28, 1978. lbe latter
offlclal failed to deny the claim in timely fashion and an appeal for pay-
ment was wde to the Vice-President of Admlnlstration on Au@& 19, 19'78.
The Vice-Preeidentdenledthe claimon October 10, 1fl8on the grounds that
Clniarnts had aab presented infowstlon to justify the merits and tti 1MtS
vl0lat10ns.

In our review of this case, we concur with the Organlsation's
position that the Superlntatient  failed to deny the cl&m ln timely fashion.
Stilar to our holding in.Award No.23226 snd the parsuaolve 08se law

on time llnitrespnseswe  findthatmier vioLated Rule 38. ItwyveU
be that the claim is without merit and frivolous, but this does not excuse
carrier frord.lsregeldlnglt. In '&bird Division Award 21900, ve held in
pe.rttbot:
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"But, we are inclined to determins that the
Cfbrrier canprotedltselffrcmsuch clrcu~~-
stancssby the simple axpedlent of responding
to the claim and setting forth its defenses
therein. Waraweto rule to the contrary,
we would allmf the Carrier to a the deter-
mlnation as to what Is nr Is not a cl5im which
isarrQy of presentation hare, cud ln essance,
we would permlt the Qrrler to usurp the
function of this Board."

This judlcialassessmantls apropos here. The Superintendent, despite
his perceptions of the claim, should have timsly reepoaded to it when it
was appealed to him on MY 28, 1978. We will sustain the c3aimonlyto the
mqpnsatory relief requested, but limit such mmnt to the period between
January 25, 1978 and October 10, 1978, the data the Vice-Prasldent of Admln-
lstrationraspolrdsd  to the claln.

FINDINES:  The Third Divlslon of the Adjustment Board, upon the whole
record sod all the evldenca, MS slrd holds:

!?hatthepartieswaiveduralhearing;

That the Oarrieranithe laployws involvudinthls dlsput4 are
respectively CarrlerandI%ploysswithlntha  B oftheRallway Iabor
Act, as appwmd Juna 21, 19%;

That this Division of the Adjustplant  Eoard has jnrlsdlction over
the dispute invnlvadharain; ati

That the Agreewnt was tiolated.

A W A R D

clsim sustained.

nATIONAL RAlUOAD ml.uEnT BOARD
By Order of 'IkLrd Dlvlsion

Datadat~cago, nlinois,this 16thdnyof March 19&*


