NAT| ONALRAILROAD ADJUSTENT BOARD
Awar d Number 23227
THIRD DIVISION Docket Number CL- 23057

Ceorge S« Roukls, Referee
Brot herhood of Railway, Airlineand Steanship O erks,

Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE:

(Norfolk and Vst ern Rai | way Company

STATEMENT OF CLAIM O ai mof the System Comm ttee of the Brotherhood
(CL-8835) that:

1. Carrier violated t he Agreement bet ween t he parties,
Rule 38 in particular, when they failed to decline the claimof C J. Mers,
J. A.Copeck, F.Kovacs, L. R Copeck and E. Durnwald for January 25, 1978
and contimuing until the violation is discontinued, appeal ed to Superintendent
J. P. Watters on May 28, 1978.

2. These elaimsshal | now be allowed aspresented.

QOPINION OF BOARD: In a companion case, Third Division iward Bo.aﬁzﬁ,

I nvol ving the same parties apd the same issue, this
Board concl uded that carrierviol ated Agreenent Rul e 38 when the Superin-
tendent failed to tinely deny the claim that was properly submtted to him.
In the case vefore us Claimants filed acl ai mon Mareh 24, 1978 for the dif-
ference i n pay between their compensatory rates and t he I1.B.M. cl erks in t he
yard of fice who were assignedt he work ofsending and receiving nessages,
previously performed by t el egraph operat ors on telegraph machines at t he MX
office in Conmemut, Chi 0. The Chief Dispatcher denied the clai mon My 1,
1978 and |t was appeal ed to the Superintendent on May 28, 1978, Thelatter
official failed t0 deny the claim in tinely fashion and an appeal for pay-
ment WaS made t 0 the Vice-President of Administration onAugustig, 1978.
The Vi ce- Preei dent denl edt he claim on October 10, 1978 on thegrounds t hat
Claimants had mot present ed fnformation to justify the nerits and time limits
violations.

In our reviewof this case, we coneur With the Organization's
position that the Superintendent failed to deny the elaim in timely f ashi on.
Similar to our hol ding in Award No. 23226 apd t he parsuasiwe case law
ONn time limit responses we find that Carrier violated Rule 38. It may well
be that the claimis without merit andfrivolous, but this does not excuse
carrierfrom disregarding it. In Third Division Award21900, we held in

paxt that:



Award Number 23227 Page 2
Docket NumberCL- 23057

"But, We ar e inclined t 0 determine t hat the
Carrier can protect itself from such clrcum-
stances by t he simple expedient of respondi ng
to the elaim and setting forth its defenses
therein. Were we toruletothe contrary,
we woul d allew the Carrier to make t he deter-
mination as t 0 what is axr is Not a claim which
is wthy Of presentation hare, and in essence,
we woul d permit the Carrier to usurp the
function of t hi S Board.,"

This judicial assessment isapropos here. The Superintendent, despite
his perceptions of the elaim, shoul d have timely responded to it when it
was appeal ed to him on May 28, 1978 W will sustain the claim omly to the

compensatory relief requested, but [imt such payment t0 t he period between
January 25, 1978 and Cct ober 10, 1978, the data t he Vice-President of Admin-

istration responded t 0 t he claim,

FINDINGS:The Third Division of the AdjustmentBoard, upon t he whol e
record and al | the evidence, finds and hofds:

That the parties waived oral hearing;

That t he Carrier and the Bmployes involved in this dispute are
respectivel y Carrier and Employes within the meaningof the Railway Labor
Act,aS spproved June 21, 193h;

_ That this Di vi Si on of the Adjustment Board has jurisdictionm over
t he di sput e involved herein; and

That t he Agreement Was violatad.
AWARD

Claim sustained.

NATIORAL RAILROAD ADJUSTMERT BOARD
By Order of Third Division

ATTEST: .
Exacutive Secre

Dated at Chicago, Illinois, this 16th day of March 1981,



