NATI ONAL RAI LROAD ADJUSTMENT BOARD
Avard Number 23232
. THIRDDI VI SI ON Docket Wumber CL- 23039
James F. Scearce, Referee
(Brotherhood Of Rai | way, Airlineand Steamship Cl erks,
( Frei ght Handlers, Express and St ati on Employes

PARTI ES 0 DISPUTE: ( |
—. (The Bel t Rai | way Company Of Chicago

STATEMENT OF CLAI M Claim of the SystemcCommittee Of t he Br ot her hood
(GL-8866) that:

1. carrier violated the effective Cerks' Agreement when,
following an | nvestigation on Novenber 2, 1978, it suspended C erk
Rob%t78MJehI hausen fromservice for a periodof two days, November 13 and
14, ;

2. Carrier shall now conpensate M. Miehl hausen for all the
| ost as aresult of thissuspension from Service andshall clear hisrecord
of thechar ges placed against him,

QP NLON CF BoARD: Aft er theClaimant failed to report for duty on October 20,

. 1978, he was notified by the carrier to report for a
hearing, the purpose of which was to “"determ ne (hi s) responsibility, 1f any,

in connection with (his) repeated absence from (his) 7:30 a.m Stores Depart-
mentChauf f eur' Sassigment,.." At the hearing Claimant produced a medical
recei pt fromadentist dated "10-20-78" st at i Ng "received from Muehlhausen
twentyldollarsf or Probessional Servites." i 0 n handwritten;
other words inprinted on the formj. As aresult of this investigation, t he
Claimant WaS assessed atwo-day SUSPeNsi on.  The organizationcontestedthe
disciplinary action on the basis that the charge agai nst nim Was not speeifie
and did not cite any rules violations. The Q?am zation al so asserts procedural
error by the nearing of ficer, including receipt of the grievant's absentee

ad sickness record for the 1978 year before the hearing, prejudice onhis part
thus denying a fair and fmpartial hearing and error on his part to accept as
controllingthe proffered medical statenent. TheoOrganizational Soasserts

the Carrier failed to substantiate its charges by a preponderance Of evidence.

. Wil e the notice to the Claimant did fai| to cite a rule, we find
It sufficiently precise to alert himas to the basis of the investigation.
W find the record unsupportable of the Carrier's assertion that |t%ad no
advance know edge ofwhy the grievant Was contending he woul d be absent.

VWi | e subsequent inqlTTy of the Claimant's supervisor at the hearing adduced
testinony tothe contrary, we Cannot i gnore t he exchange between t he hearing
of ficer and the Claimant's Supervisor:
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Question( by t he hearing of fi cer)

"On Friday, October 20, 1978, aid
(the Claimant) secure permission
‘to be off of work?"

Ansver ( by t he Claimant's supervisor
Who received the call)

"No, but ke cal | ed i n, you know, stating
that he was 111, | guess, which isn't a
question, you kmow, that he did call in
or note If IS Just that he is absent
so much, you know."

As regards t he Organization's Cl ai mt hat the hearing of ficer
accepted arecapitul ati on of the Claimant*s absence and sicknessrecord,
doing 80 in error and mare 80 in that such receipt was prior to the hearing,
it isnoted that the document was submitted to K. H. Smith, Chiefor
Mot i Ve Power and Purchasing Agentand presumably in alineof aut hority
wer the Claimant; Smith was also hearing officer on t hi S ease.While such
dual roles are Of t en cited as bases for asserted impropriety in such cases
asthis, this Board has not seen fit to affirmsuch claims on that f act
al one. However, We would concur that it would be imappropriate for consid-
eration of the Claimant's overall absence and sick leave record, given that
t he pending char ge was limited to absences in t he St or es Department.

Thus, \\e assess { he validity or t he Carrierts acti ons onthe basis
or the Claimant's absences in that Department, Of t he f our absences cited,
all were on Fridays, | N conjunction with t he Claimant's regulariy schedul ed
days off (Saturday and Sunday). In contrast to the Carrier's claim, such
absences were NOt oconsecutive Fridays, but did represent t he fourthof eight
Fri daysShe would havenormelly worked. We find merit to the hearing officer’'s
refusal to aeo%:t the pr of f er ed excuse ae yroof that the Claimant wes absent
Cct ober 20, 1978 due to the necessity for dental work; |t was ineumbent
upon t he Claimant to ensure that the excuse was sufficiently precise to es-
tablish his presence at the dentist's Of fi Ce on that date;it di d not.

\\é note that, while { he Carrier asserts that "discussions" had

been hel d with the Claimant concerning his absences, it produced NO indication
that such advice had been reduced to writing in the form of a disciplinary
war ni ng. It is a well-established principle that discipline should be ooe-
rective and progressive innature. Here the Carrier determined t 0 O from
informal diacussionsto disciplinary {i Me off. While We concur that the
Carrier had reason tosuspect theval i dity or t he Claiment's repetitions
absences from the JOb on Fridays, weconcl ude that it was better advised

to have alerted the Claimant of such concern and formally warn him of the

pendency of more severe diseipline | f such action persisted.
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~ Wnile weshal | | eave standing the Carrier‘s disecip
action in principel, we shall direct that It be reduced by ene day
and t hat t he Claimant be mede whole of a day's pay at theappropriate

rate.
FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and alltheevi dence, findsand holds:
That the parties walived oral hearing:
That the Carrier and the Employes involved in thie dispute
are respectively Carrier and Employes within the meaning of the Railway
Iabor Act, as approved June 21, 193k;

That this Divislon of the Adjustment Board has jurisdiction
over the di sput e involved herein;and

That the discipline was excessive,

AWARD

Claim sustained asset forth in the Qpi ni on.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

mm_m
Executive Secretary

Dated at Chicago, Illinois, this 16th day or March 1981.



