
--

NATIONAL RAILROAD ADJUSTMENT BOARD
AwardNumber  23232

'IBIRD DIVISION Docket Ntsnber  CL-23039

JamesF. Scearce,Referee

@otherhood of Railway, Airline  and SteamshIp Clerks,
( Freight Randlers,  Express and Station mployee

PARTIES TODISPWl'E:  (
_, (The Belt Railway Oappany  of ollcago

STATWENTOF CLAIM: Clalmofthe System Mttee of the Brotherhood
(~bs866) that:

1. Oarrler  violated the effective Clerks' Agreement when,
foll~fng an Investigation on November 2, 1978, it suspexkd Clerk
Robert Muehlhausen from service for a period of two days, Novemb~ 13 and
14, 1978;

2. Chrrier  shall now compensate Mr. Muehlhausen for all the
lost as a result of this suspensloPfrom  service
of the charges placedagainsthim.

OPINION OF WARD: After the Claimsntfailedto
1978, he was notified by the

and shsllclearhis  record

report ior duty on octobar 20,
Oerrler  to report for a

hearing, the purpose of which was to "determine (his) responslbllity,  if any,
in connection with (his) repeated absence from (his) 7:30 a.m. Stores Deepart-
ment chauffeur's asslgwnt..." At the hearing Claime.ntproduceda wdiarl
receipt from a dentist dated n10ao-78"  stating "received  fraa mehlhauecn
(Uderlined p o r t i o n  hsdwritten;twenty dolLera  for Professional Services."
other words imprinted on the form). As a result of this lnvestlgstlon,  the
Claimant  was assessed a lxo-day  suspension. The Organllation contested the
disciplinary action on the basis that the charge against him was not specific
and did not cite any rules vi0lstions.  The Organization also asserts procedural
error by the hearing officer, including receipt of the grlevant's  absentee
ad sickness record for the 1978 year before the hearing, prejudice on his pert
thus denying a fair and impsrtial  hearing and error on his part to accept as
controlling the proffered medic81 statement. Ihe Orgenisatlon also asserts
the Carrier failed to substantiate Its charges by a Fepoderance of evidence.

While the notice to the Claimant  did fail to cite a rule, we find
it stificlently precise to alert him as to the basis of the investigetion.
We find the record unsupportable of the Carrier's assertion that it had no
advance knowledge of 9 the grievant  was contendlng  he would be absent.
While subsequent inquiry of the Claimantls  supervisor at the hearing adduced
testimony to the contrary,we  cannot ignore the exdangebetueen  the hearing
officer and the Claimsnt*s  supervisor:
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@eatIon (by the hearing officer)

Amwer (by the Clalmnt*e  eupemism
who received the call)-'
"lVo,buthe  called in, you know, stating
that he ns Ill, I guess, whleh isn't a
question, you kuou, that he did call In
olrd. It is ju& that he IS absent
so much, you know."

Aa regard6 the Organization~s claim that the hearing officer
accepted a recapitulation of the Claimant18  absence and richmss reUXd,
doingsoK,enmrCrrarad sointhatsu&receiptwas~ortotheh4aring,
it is noted that the doamntwas  Wm~Itted toK.H. Smith, atier  or
Motive PowerandPurchaeingAgent  andpreswmblyina  Une of authority
wer the Claimant;Slaithns  alsohaaring  off+iceron this aae. lJhlls such
dual rolm are often dtedasbases forasserted  lmpmpriety  in eufh cases
as this, this Board has not seen fit to affirm such fuims on t&h fact
alone. Howeve.r, we would conulrthatitwouldbeina~terorconsld-
erationofthe Clafmnt%  overallabsenceandeld~lnaverecord,giventhat
the peading charge was limited to absences in the Stores Departamat.

!Qum, we assess the vulidity or the Osrrier%  actions on the basle
or the CLairant's  absences intbat~Depmtamnt.  Of the four absences cited,
allwere onFridays,  in conJunctionwIth  the Claiarntls  regulm3.y scheduled
daya off (sateay and Sunday). In contmfh to the Chrrier*e  CIAJI, much
absenceswum not oonsecutiveFridays,but  dLdre~m?seut  the fourth ofelgbt
Fridays hewouldhave nonmllyworked. Ueflrdmrlttofheh~offlcer'e
refusal toaceetthe proffered excuseas proof.thatthe  ClaImantwas  absent
October 20, i5197 due to the necessity for dental work; It was incmbent
upon the CZaimnttoenmre t&&the excuaewas  suffidentlygreclsetoes-
tabUshhispresenm at the dentlst*s office ontbatdate; it did mt.-

We mte tAat,while  the Csrrierasserts thatDdlecusslonsH  had
been held with the (;lslmnt  conoerning  his absences, it eced no indiatlon
thatsuchadvice  hadbeenreducedtowritinginthe  fomofa dieciplinary
warning. It18 awell-established princIple thatdiscipline  shouldbe  om-
rectlve  and progressive in nature. Here the Oarier detenslned to go fran
ipfonaal  diScuBSi0nB t0 diSClplb4ry  time off. While we concur that the
Qrrierhadreaeonto  rruspectthe  validity or the Q.aimnt's  repetitti
absences frmthe Job onFrldsys,we conclude thatftwasbetteradvlsed
tohrvesl~the~imantaleuchconccrnsndrormallywarnhip!orthc
per&3ncy0fmore oeverediecipllne if suchactloupersisted.
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Whilewe shallleave standingthe  Qurier*s  dieoiplin9.ry
action in princigal,  we shall direct that It be reduced by oue day
and that the claimant  be msdewhole  0radey's payatthe  appropdate
rate.

FmllVGS: The Third Division of the Adjustment Board, upon the whole
recordtiall the evidence, finds tiholds:

-'
lbatthepartieswaiv8doralhearing;

lhatthisMvislonorthe*djustmcntBoardhas  ()urlsdlctlon
over the dispute involvedherein; ard

That the disciplim was excess1vu.

A W A R D

ouins~~t.almdas  set r0hhinth0  Opinion.

NATIOIULRA~J.EQKJA~UKW~¶Q~TBMRD
By Order of Third Mvlelon

AP'l?BT:

mted at Chicago, Illinois, this 16th day or Wsrah 1981.


