NATTONALRAILROADADI US™MENTBOARD
Avard Number 23233
THIRD DIVISION Docket Number MW~-23126

Joseph A.Si ckl es, Referee

éBr ot her hood of Maintenance of WayEmployes
PARTIES TO DISPUTE:

(Chicago, Milwaukee, St. Paul and Pacific Railrosd Compeny

STATEMENT OF CLAIM: "Claim of the SySt emCommittee of the Brotherhood that:

(1) T™he Carrier violated the Agreement when it assi gned or _
otherwise permitted enpl oyee of t he Chicago and North Western Transportation
Company to0 remove mow £from switches at Austin, Mimnesota on February 23, 1378
(system File c#43/D-2169).

(2) Furloughed employes E. R. Nerby and 8. D. Hulet each
be allowed four (4? hours of pay at their respective straight-time rates
becanse Of the violation referred to 4n Part (1) hereof."

OPINION OF BOARD: Accerdingt o the Organization,On February 23,1978
the carrier “,..nssigned Or otherwise permitted" a
Foreman and a Laborer of the (&N Transportatiom Company to remove snow
from SW tches. The BEmployes assertthat such removal has been custowmarily,
traditionally and historically assigned to and performed by Carrier's Track
Subdepartment forces. Further, |t | S asserted that t he Claimants, who

were on furlough, were available and fully qualified to performall of the
work in question.

Al t hough, onthe property, certain defenses wers raised such as
an allegation that t he Employes who perfaormed the work were "trespassers”
apd that certain time limits were ignored, the case, agpresented here, | S
restricted to aconsideration Oof nore clearly defined werits Oof dispute.

The Carrier asserts that the workin questi on “«..was performed
on trackage that is jJointly owned by the Milwaukee and t he C&NW Railrocads.
The Baployes Of t he (MW Railroad were merelycleaning SWitches for move=
ment Of their own train on trackage that is | 0i nt| y owned by them and the
Milwaukee Road." Further, the Carrier assertsthat the work performed was
done without 1ts knowledge atthe tine.

Although, in its Sulmission, the Employes have made certain com-
ments concerning the factual assertion referred to avove, we a0 not find
any evidence that { he Employes diaputed t he contentions whils the matter
was under review ont he property, even though there was ample opportunity
to do so.
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The Carrier has cited a mmber of Awardsvhich (it asserts)
substantiates its position, such as Third Di vi si on Award 13581, among
others. Qur attention has al So been invited to Award229k2 which seems
to be pertiment t 0 t he unrebutted factual assertioms of record.

FINDINGS: The Third Division of tl_:e Adjustment Boaréd, upon the whole record
and all the evidence,f| nds and helds:

That the parties valved oral hearing;,

~ That the Carrier and t he Buployes | nvol ved in this di spute are
respectivel y Carrier end Bmployes Wit hi n t he meaning of t he Raiiway labor
Act asapproved June 21, 193k;

_ That this Division of the Adjustment Board has jurisdiction over
t he di spute involved herein; and

That t he Agresment was not vi ol at ed.

A W A R D

Claim denied.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:
cutive Secretary

Dated at Chicago, Illinois, this 16th day of March 1981.




