NATIOKAL RAILROAD ADJUSTMENT BOARD
Awar dNumber 23241
THIRD DIVISION Docket Number (L-228kg

Richard R. Kasher, Referee
EBr ot her hood or Railway, Airline and Steamship Clerks,

Preight Handlers, Express and St ati On Employes
PARTIES TO DISPUTE:

(Beumr and Lake Erie Reilroad Company

STATRMENT OF CLAIM: Claim of the System Committiee of the Brotherhood
(6L~-8732)t hat :

1. The Carrier vioclated t he affective Clarks' Agreement On
December 21, 1977, vhen it refused to permit Cl er kS Andrea M,
Lohmann and Charlene Flack to exercise their seniority rights
over Junior employes holding Assistant Machine Operator Positiona.

.  The Carrier shall now compensate Clerks Lohmenn and Flack
for eight (8) hours® pay each, at the prorata rate of Assistant
Machine Operator Positions, and in addition, any overtime which
would have accrued to them, cozmencing on December 21, 1977, and
continuing f or each and every day thereafter, five days pu
waek, Monday through Friday,t heta 1like violation exists.

CPINION OF BOARD: Due to a f Or ce reduction effective December 20, 1977 t he
Claimants attempted t O exsrcise displacementrights and
bunp j uni or enpl oyee who hel d t he positions of Assistant Machi ne Operator
ad Relief Machine Cperator. The Carrier refused to honor the displacements
on the basis t hat t1 e Claimants di d not possess thirty (30) days prior
experience on { he positions.

The Organization assertedt hat t he Carrier's refusal was unwarranted
because the requirement of thirty days of prior experience was neither cal | ed
forby the perties® agreement nor established Dy t he parties asapast practi ce.
The Carrier contended that |t was within its msnagerial prerogative to establish
qualifications for displaeing employes and, notwithstanding this prerogative,

t he neasur e of qualifications applicable to Machine Operators and Assistant
Machi neQper at or s(thirty daysexperience) had been established andunifornly
applied pursuant t0 a verbal understanding with the Organization.
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The relevant applicable Rules provide as follows:

"Rule 28(a). Seniorityrights (seniority, fitness,
and ability) of enployees to vacancies or
nev positions or to perform Work covered
b%/ thi s Agreement, shall be governed by
this Agreement.

"Rule 28(b). Employeescovered by this Agreenent
shallbe i n | i ne for promotion. Pronoti ons,
assigmeents and displacements Shal | be based
onseniority, fitness and ability; fitness
and abi lity being suffieient, Seniority
shal | prevail."

"Rul e 35(a). Fmployees entitled to advertised
posi tions or those exercising displacemsnt
righta shal | be allowedthirty (30) worKking
days, with full opportunity, in which to
qualify,and failing, shall retai nall
t hei r senlerity rights, may bid on any
advertised positions, but shall not dis-

pl aceany regularly assignedenpl oyee.

Employees W || be given reason-
abl e cooperation in their effortsto
qualify."

It 148 a principle ofcontract interpretation that where the
agreenent is silent or uncl ear well-established past practice will be con=
sidered. Quastions Of iaterpretation regarding displacement rights are no
exception to this principle. Rule 28, asnost seniority rules, does not
speci fy anydegree of fitness andability. Therefore,tNe questionis
"have the parties established a | ocal practice conceraing enpl oyees' rights
to di spl ace on Machi ne operator and Assistant Macnine Operator positions?"
| f such praetice did exist, and the oarrier adhered to it in denying the
displacements, t hen t he cl ai mmust be denied. |f no practice was estab-
|'i shed, the cl ai m5 must be sustained Since the Claimants are entitled under
Rules 28 and 35 to displacenent rights baaed upon their seniority; and the
Organization's argument t hat experience i S Nnot e prerequisite t 0 t he exercise
of seniority would have to be sust ai ned.

However, the reecord bhefore this Board reveal s that the practice
of requiring a prior experience period of thirty (30) days has been fol | oved
for nore than five years where the claimed positions were Invol ved. This
practice has been consistent alla has been recognizedby the oOrganization
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evi denced by the Organization's efforts to have the practice rem nded.

The  ecor d also reveals that the thirty (30)days prior expuience
requirement i S NOt unreasonabl e in view of the high degree of skill demanded
bK the operation of the complex data proeessing equi pnent associated with
the positions in question.

. In viewof the well-established | ocal practice of requiring
thirty (30) days of prior experience en the positions in question asd finding
that this requirenent is reasonable, the clainms shall be denied.

FINDINGS: The Third Division of the Adjustment Boaxrd, upon the whol e
record amd all the evidence, finds and hol ds:

That the parties waived oral hearing;

That t he Carrier and the Employes involved in this dispute
are respectivel y (arrierandBuployes W t hi N the meaning of t he Rai | way
Labor Act, as approved June 21, 193h;

That this Di vi Si on of the Adjustment Board has jurisdiction
over the di spute involved herein; and

That the Agreement NE not violated.
A WA R D

Claims deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

s __ ot 5ol

Executive Secretary

Dated at Chicago, Illinois, this 31st day of March 1981



