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&noldordmn,-

(Aaeriean 5Ml.n mta5lem A8eoolat%on

OPnrIoH w BOARD: c!mmIt8ln~~au~~~totheflr8ttxiok
d.tspa-’ p8ltiea8 rt arrior’s  ‘hia Cal88 Mtision

Headquarter8  at St. Faul, RSimmwW. l?kaWmU’  su~o were on Jobs 001,
003 and 004 frm 7830 a.m. to 3:30 pa. .&a.y. on sepaaba 5, wa clwb8nts
cametotbeirvorksiteat7:~a~~butamudmlnra am?mnteAby~ckets
ef B.R.A.C. wlp were & 011 strike. AeoeMh&, at8 tele#loned in to
~erthatt&ywuldnota~~ ~whenitameuedl
mmllfunaltimt~pieket.a~metbdpe rawvmd, iaaiaante returned
to their haes to awalt farther ,develom.

Tlle~eketsvere- at mr about 1:s p.m. that by. curier
mdenoeffox%tommtmtthe Qaimntr wbne ma-k ahlft eded at 3:30 a.
Dutiw which ClaimButs voulA lmra perfermd uder Rule 2(a), (b) ana (fP of
the Agreemnf during the rem$Mar oft.heabWtvere~omeAbyofflcers
of the Qurier. At 3:3Q  p.m. W tka ~seoend tri&rdlq&ohere repwted
for vork, mrml opexationa reamed.

Organ.ia¶tlon olalu that krrler rlolated Rule 2(a), (b ) ad
b-1 of - -Thmou7rierfalledtonmclalmntsbetTeen 1230 p.m.
ud 3:30 P.m. m ssptaat 5, 1978. timration ub that mtm b
relmbtarmd forth8 tvo-hourpwriod.
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Qrrier argues that it vas not obll@x4  to reimbnree the
claiwnts because they voluntadly abmnted  theaselves  imr duty, that
Csrrierruderdbodfmxutha Clalmunts~ tele@memssssge atttwthat
~gthatCla&aants.voddnotrorkforthe  entire day,urdfhrt
nothIng inthe AgreaentreWmA carrim to notify tJblmnt.s when
the ticket llneuas liftd.

We note that no claim io mde for capnsatlon for the hours
bdx88n 7~30 a.m. and 1:30 p.m. on septeaber 5, 1978 rhen the picket
llnevaslnbeing. cxdmesverefreenottocrossthepicket~e,bat ulcy 9fa-8 tvt entitled to ~satim for the4 not worked a5 a
result of their rolnutary choice.

carrier aessrtr that it understood Clalmntsl asmrtion
that they wuld not cross the pkket line as a decbratlon t&dClairantm vodd not work for the entire shlit. Organhation  asserts
thatthispositionws  mt plwiow34raiseAaaA eanuotnowbe w@Jd.
Inmy~t,whD~~t~~M~tDslsforthisrudsr~.

AS to Or&srii~tion'8 clAlmtha$  Cb?'larS  ShouldbaVa
notifi~cls~tsiarthvith~~thcpdehst~~~sU~ator
about 1830 p.m. d tlmt ClaWmts could have mported  to wrk vlthln
lOt.o2Od.nutes, Csrrisr~slaitialrcsponrerasthat~~ln the
Agmewnt kpoMdanyoblA@iuncnitspnrtto  furnish Claimntsvlth
endI rotice. Morewer, we fld it not rithout signlflmaae that, so far
as appms, neither Cldmnts mr Organirstfon asemed any obligation in
thatre~bystationimgobseamr s at the picketing site or camun%CdlU
wlththeunlon  oenductlngthepl~  linethrou&othermeans.

We flnA other guuctical conaidexutlom gamma here. Except
for the fact that the pioket line WE Llfted "at or about 1:30 p.m.a the
record lacks spaciiic~yarrtothanthsdi~~gi~risetothepi~
Unevasactually  resolved. lbreowr, ammmlng an obl&ation on the part
of Carrier to notify Clainnts of the llftlng of the picket line and to
recall clairrnts for the short period of their &if% still m,
such ebligtion amld require 110 more thm that carrier take such adlon
as soonas pmctloable.  Cmpre ThlrdM~Ision&ard  15883 (Kezmn).
Although the b~enoi~fra~onOrgbniastionhera,~ ~boxatlon
appears to have been furnisbd to do-t the assertion that CZkdaautS,
uponmtiiieation,  couldhave reportedtovorkvlthin10to20dnutes.
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lke specl.alclrcmstancas of thi8 CaSedo notcallUponUS
tom aaydefinftlve rdling on the soope of Carrier's obligbtlon,
ifaay,fo=tLfjr Clalmamtsthatthepieketliaevaslif%edaad~
recall thm to work. INher,~holdthat1nvlewofthespeclal
dr~~~~tances  aud the fhllure of proof as to critical facta, a
~elation-of the mnthas notbeen establislmd.  We hold,
fuz#er, thatonthe facts presentad, no usefal purpoaeweuld lmve
b88t180m3d by the proposed recall and no basis for the oompamation
sought has been dmonstnted.

FWIIES: lhe ThirdMrisi~of~eAQj~tBoard,uponthe~o3n
recon¶ and allthe avldance, fluls and holds:

Thatthepartieswalvedomlhearing;

Thmtthe Omrierandthe Rployes involved inthirr dispute
cue respectively Can-la and ~ployesrithinthe meaning of the Railway
Labor Act, aa approved June 21, 1934;

T!hat this Dlvis1on of ths Ad,justaent Boale has jurluliction
werthedisputeimlvedhereln;and

Thstthe Agreematrcrs wtvlolated.

A W A R D

Clah denied.

M!FIONALRAILROADADJUS!Il43NTBOARD
By Order of ThM Mrislon

ATlEST:

Dated at Chicago, nli.uOiS, this 31st day of kk?Ch 1981.



LABOR MEMBER’S DISSENT TO

-- AWARD 232.44 DOCKET TD-23209

The Majority in Award 23241 failed to fully determine what was

in the record, as contained in Docket TD-23209, and based its decision,

at  least  in  part , on a contention not even contained in the record,

much less having been raised on the property so as to constitute an

issue properly before the Board for consideration.

Award 2324.4 states:

“As to Organization’s claim that Carriers should have notified Claimants
forthwith when the picket  l ine was l i f ted at  or  about  I:30 p.m. and
that Claimants could have reported to work within 10 to 20 minutes,
Carrier’s initial’ response was that nothing in the Agreement imposed
any obl igation on i t s  p a r t to furnish Claimants with such notice.
Moreover, we find it ,not without signif.icance that, so far as appears,
neither Claimants nor Organization assumed any obligation in that
regard by stationing observers at the picketing site or communicating
with the union conducting the picket line through other means”.

Nowhere in the record is there such a contention made by the Claimants

or the Organization to the Carrier. The Carrier in responding to the

claim on the property said:

“ I t  i s  no t  the  respons ib i l i t y  o f  the  carr i e r  t o  keep  you  in fo rmed
when the pickets arrive or leave the premises”.

And:

“The carrier  had no obl igation to inform the employes  that pickets
have departed, even if the carrier knew that to be a fact”.

What the Employes actually said was:

“It is not a question of whether the carrier is obligated to cal?
these men. it  is a question of carrier’s officers performing work
assigned to members of this craft during a period when there was no
strike in progress”.

Award 23244 also states:

“Although t h e  b u r d e n  o f  p r o o f  r e s t e d  o n  O r g a n i z a t i o n  h e r e ,  n o
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corroboration-appears to have been furnished to document the assertion
that Claimants, upon “otificatio”, could heve reported to work within
10 to 20 minutes”.

. The Employes stated on the property:

“No attempt was made to contact any of the Claimants for this work
though they all live in close proximity to the office and could have
been on hand within~,lO  to 20 minutes after being called”.

The Carrier did not, on the property or in its submissions to the Board,

contest this statement which Award 23244 labeled an “assertion” with

no corroboration furnished to document “the assertion”. The Board has

many times ruled that assertions which are not contested must be

accepted as fact viz:

THIRD DIVISION AWARD 14385 (Wolf)

“A” assertion which is not denied although there, is both time
and opportunity to deny it  must be deemed ““controverted  and,
therefore, proof of its substance”.

THIRD DIVISION AWARD 18605 (Rimer)

“This Board must also give weight to the well established principle
that material statements made by one party and accepted or not
denied by the other may be accepted as established fact (Award
9261)“.

lnsteadof  following this sound principle established by the Board,

the neutral member accepted a statement made outside the record (in

the Carrier Member’~s  Memorandum of the Referee) as fact.

Award 23244 concludes by stating:

“We hold,  further, that on the facts presented, no useful purpose
would have been served by the proposed recall and no basis for the
compensation sought has been demonstrated”.

However, the  Carr ier  a lone  knew that  tra in dispatchers’ work was

required after the pickets were removed and before the next shift or

trick of train dispatchers were scheduled to report. Also the Carrier

(2)
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was aware that Rule 2 (f) of the Agreement provides:

--( f) WORK PRESERVATION

“The duties of  the classes defined in sections  (a) and (b) of  rhis
Rule 2 may not be performed by persons who are not subj,ecr  to the
rules of this agreement”.

The basis for the compensation sought was the amount of time occurring

from the time &e pickets were removed until the next shift or trick

of train dispatchers reported for duty, during which time work belonging

to  tra in  d ispatchers  was admittedly performed by other than train

djspatchers.

It is obvious that the Majority in Award 23244 faiied to consider

the record in its entirety and accepted something not in the record as

fact, contrary to the principle established in prior Board awards.

Therefore. Award 23244 is in error and 1 must dissent.

J. P. Erickson

Labor Member

(3)
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REPLY TO LABOR MEMBEI7’S DISSEIVl’
TO

AWARD 23244 (a)CKET  TD-23209)
(Referee Ordman)

Despite the Mssemtor’s  attempt to lnpugn.  the foundation of

Avard 23244, that Award clearly wae decided on the record *fore it.
-’

While the Mssent contends that Claimants availability within

10-X) minutes wa8 never disputed, It WBB aleo never rebtited on the

property that Carrier wa8 not made aware speclflcally  when the pickets

vera allegedly withdrawn. Since it wae conceded on the property that

there was no contractual requirement to notify the Clalmaxts, It la

slmply  myopic and contrary to the record to contend that Claimants~were

corrtractually entltled and should have been called. To assert that

Carrier “knew that train diepatcher’s  work wae raqulred after the pickets

vere revved” requires that the Carrier be aware when that change in the

situation occurred. The record did not substantiate that charge.

Finally, Dlasexrtor  contends that Avard 23244 was founded on a

statemat accepted aa fact outside of the record. However, 1~) such lm-

puted  factual (‘I) statement vaa made In this case. The Board’8 con-

clusion wa8 pradicated upon the finding that It:

II . . ..could  require no more than that Carrier take such
action a8 soon as practicable. Compare Third Division
Awd 15863 (Kenan).”

aud that:

* ,...the  failure of proof as to critical facts (by the
&ployees),  a violation of the Agreement hae not been
established.”



REPLY TO LAXOR MEMBER'S DISSENL'
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The dissent does not detract from the validity of the Award
based upon the record submitted.
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