NATIONAL RAILREQAD ADJUSTMENT BOARD
Award Kumber 23249
T™HIRD DIVISION Docket Number CL=23340

Ccarlton R Sickles, Referee

, Br ot her hood of Reilway, Airlineand Steemship C er ks,
- Freight Handlers, Express and St at | on Employes
PARTIES TO DISPUTE:
The Western Paci f i ¢ Railread Company

STATRMENT OF CLAIM: C ai mof t he Syst emCommittee of the Brotherhood
- (c1=8%)that:

1. The Western Pacific Railroed Company violated Rules 29 and 30
of the Agreement When it failed and refused to assign employe Donald Price t O
Transit Clerk Position Z~-0051 buti, instead, awarded |t t 0 j uni or employes
C. ‘0 '.Blm,. alﬂ.’

2. 'The\\estern Pacific Rallroad Company Shal | now be required
to allow Denald Price t he di fference i n earnings lost because of t he non-
essigment from Janvary 2, 1979 and continui ng each day thereafter unti |
Rules 29 and 30 are conplied with and is assignedt 0 Position No. Z-0051,
Transit Clerk.

OPINION OF BOARD: C ainmant was not promoted to the transit clerk position,
instead a Junior employe by three-and-a-half years was
so0 promoted. 'The Carrier notified t he cl ai nant that its decision was made
not on seniority alone, but pursuant to Rule 29 on the basis of seniority,
fitness, apd ability. The Organization asserts that t he Carrier was arbi-
and capricious in determining that the claimant's fitness and sbility
were not sufficient,

The O gani zati on raises the issus that Rules 29 and 30 must be
considered together which requires that the claimant be granted a thirty-day
appointment to the position on a trial basis.

Rules 29 and 30 provideas follows:

"PROMOTIONS, ASSIGNMENTS, AND DISPLACEMENTS
RULE 29. Employees covered by these rules
shall be in [ine for promotion. Promotion,
assi gnments, and displacements under t hese
rul es shall be vased on seniority, fitness
and ability; fitness and ability veing suf-
ficient, seniority shall prevail. Wen an
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"enpl oyee junior t 0 ot her applicantais assigned
to a bulletined position, the senioremployees
meking application will beadvised ther eason
for their non-assignment if t hey request such
information in writing and file it within 15
days from date Of assignment.

ROTE: The word 'sufficient' is intended
more Cclearly to establish the right of the
seni or enployee to bhid in a nev position or
vacancy Where two Or more employees have
adequatefitnessand ability.”

"PAILURE TO QUALIPY
RULE 30 (as Revi sed 8/1/75).

(a) EBmployees entitl ed to bulletined
positions ex exercising displacenment rights
will be allowed thirty (30) working days in
whieh to qual i fy, and failing, shal| retain
all their seniority rights and may bid on
any bul l'etined position but may not displace
any regul arly assi gned employee,

An employee who falls to qualify on a
temporary vacancy may immediately return to
hi s regalar position.

(b) Employees will be given full co-
operation of department heads and others in
their efforts to qualify.

(c) An enpl oyee may not be disqualified
before the expiration of thirty (30) working
days W t hout a prior hearing bei ng hel d unless
t he employee and the Division Chairman or Ceneral
Chairman waive such hearing.

(d) Employees WhO are disqualified under
this rule on other than temporary wvecancies ad
who have not bid for amdbeen assignedto a bul -
letined position within thirty (30) days follow
| n? di squalification, shall thereafter be considered
asfurl oughed and subject to t he provisions of para-
graphs (b), (e) and (e) of Rule 4o."
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We 40 not conclude from a reading of Rules 20 and 30 that in every
instance the senior employe must be given a thirty-day trial peried, prior
to the promotlion of & Junior appointee to & position. Such an interpretation
would do violence to the clear language in Rule 29 which allows the Carrier
to meke a determination with respect to the fitness and ablility of an applicent
for a positien and thereafter not appoint a person who is not qualified. Car-
ried to its logical conclusion, the position of the claimapt could result in
a disruptive series of thirty-day tria) periods ef obviously mml:lﬁod persons
before a qualified person is put in the positiom.

The determination of fitness and abllity is a mamagerial prexregative
vhich will be sustained unless 1ts action is shown to have been arbitrary or

caprieious,

e record does not show that the Carrier was arbitrary and capricious
in making this determimation. The Carrier, because of the mature of this position
involving complex accounting rrocedures has, in the past, selected persons with
extended experience when promoting to the position of transit clerk. While
extended experience oaanot be the only factor in determining fitness, it can
be a significant factor wvhen the mature of a position is taken into comsideration.
The positiens occupied by the claimant have been mostly entry level, and at
the time of the bid on the trensit clerk position, he was still learning to be
a rate and division clerk, being classified as & Junior in that position., It
is apparent that the claimant was still very mch in the early stages of being
trained for the subsidiary position.

Since the record doas not show that the Carrier’s actions were
arbitrary or capricious and sinoe there is no absolute requirement that an
employe whose employment record does not establish fitness and ability be granted
a thirty-day trial period, the claim will be denied.

FIRDINGS: The Third Division of the Adjustment Board, upon the whole record

and al | the evidence, £inds and hol ds:

T™eat the partiss waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier amxi Employes within the meaning of the Railway Labor
Act, as approved June 21, 193h;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and



“ Anar d Nambexr 23249 Page 4
Docket Number CL-23340

That the Agreement was not vi ol at ed.

- AWARD

Claimdeni ed, -

BATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

e Gl ol
Exacutive Secretary

Dated at Chicago, Illinois, this 31ist day of March 1981.




