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P a u l  C. Ca&er,  Referee

Claim of the System Coarnlttee of the Bmtherhood
(CL-8978) that:

biased ns&r vhen, vithout just cause, it-&m&d
from setvia of the fB~IeronJammxy  26,197s.

2 . Inviev of such arblkuy, caprielous,
biased action the Carrler shall now be required to:

diserimbatary  and

(a) Restore Clerk J. G. Staylorto service of the
carriervithall seniori~,vacationaadother
ri@lts tlampmd.

(b) Pay ClerkJ.0. Staylor.for all time lost comenclng
VithJamwy 26, 1979, and eont%xmlngvnt~lC!lerkStaylor
Is restored to service, lese outride earnings.

(4

(6)

Fay Clerk J. G. Steylor any emnut he incurred for
medicalor surgkaleqmses forhlmselfordepen-
dents to the extentthatrachpaynsntsvonldhave
been psid by !iWvelers Ir~surance  &qany under
Group poucy ~b23tno and, in the event of the
death of ClerkJ.0. Staylor pay hls estate the
amount 0r life lnEtlrance  plwlded  for uudm eaLd
POUY. fn addition,  nhblusc him rar p-dtm
payments he may have nvuie ln the purchase of sub-
stitutehsalth,velfWe and life Insurance.

Pay Clerk  J.G. Staylm anysmouutheincurred
for dental expenses for himself or dependents
to the erkxrt that such payments would have been
paid by Aetna Life Insurance Company us&r provi-
sions of GroupPollcyGF'42000.  Inaddition
reimburse him for premium paymentr he pay have
de in the purchaseoi substitute dental
lLmarance .
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(a) pay Clerk J.G. Staylor interestatthe rate of
16$, coaqpourrdcdannuallyontheanniver6ary

date of this cla%afor ssmnts 6ue in It-2 (b),
6Upl-E.

-'

OPIRIOlVOFBOASD:  Theclalmnthereinhadbeenmployedlaaelex%e6l
caPmzityby the aanler,vltha senioritydate of

urch 16, wi'2.

The clericalamployesofthe &rrierwenton stH.kebeginning
July 10, 1978. When negotiation6 between the psxtie6 did uot result In a
settlement,  the Pre6i6ent appointad an Emergency Board to consider and
nnke reaxmux&stions on the Issues, and requested the employes to returu
to work. On October 6, 19'78, an InJunction MS issued by United State6
Mstrict Jud,ge Aubrey E. Robinson, Jr., in proceedlngsbroughtto enforce
the status quo required uponthe ap@ntasentof thePresidentialI2wrgency
Board. OrderisgParagra~~0.4, ofths iuJunction,vhi&has  been&e
a pbrt of the record, read:

“(4) l'bsteach cmrier party to these ca6es shall not during
the period invh%ch the status quo proxtslaneof SectIan
oftheRallvayL&orActis  in effed,engage  inanyaction
oractioa6 oflaprisal, recrimination,or retalLation,of
any mid against any 0r its f6bployee.5  for condud 0r SUCK
anestployeerelatedtoa strike or picbetingoftha carder
by defedlant.BRACover or In cmmeetlonvith the labor dis-
putebetueen BRMtithe l&W. DurIngthe period lnvhich
the status quo provision 0r Scctfon lo 0r the hmay
LsborActis in effect,nodlsciplinsryaetkmaractiess
shallbe in6tituted,orprogre6sedfurther l.fi
lnstitute6,  nor shall any penalties be assessed or con-
tinued to be bssessed if already imposed, for any act or
aCtiOn occurring during and related to a work stoppage
over or in comedlonvith the labordisprtcbe4#eea
defendant BRAC and the N&W; any othervlse applicable
time Limits upon the Institution or progression of
d-dPllnarg pxeedbgs base6 upon such con&et, ln-
cludingtiste limit.6 establishedby colledlvebargain-
inga(pacpants,~batQlle66urlngthe~o6ln
Vhifh the status quo proxLsion of Section 10 of the
Railway Labor Act Is in effect; and disciplinary  pro-
ceedings based upon such conduct may be instituted and
progressed, or ii alreedy instttuted,  further paogrcsse6,
or tlisciplbary  penalties already  assessed may be enforced,
after the crplnatlon of the said status quo petiod vithin
such the l.itnits as 60 tolleb.*
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On January 8, 1979, the plrtles concluded agreemerts, effective
January 32, lngl disposing of the Issues preaipltating  the strike. Section 3
of A&reeaent  dsted January 8, 1979, provides:

"section 3. 'lhere will be no dlscipllnary investi-
gations, grlevanaes, repdsmls or any assessment of
?l.nes or penalties by either party a&nst any em-
ployee represented by BRAC because of any action
or non-action durlag the strike, excluding, hov-
ever, disciplinary  actions taken as a result or
violence resulting in substantial inJury and
dsmage to person6 or propsrty."

On January 17, 1979, the claimant was servsd with uotlce of
investigauon:

"You are hereby charged with disloyalty and
unbecoming oonduat byreasonofyourusI&zlous
participstionlnthe vars%alLtfngorlW track
mr larChi (~06. 11249 srd mp) h%StOd
on the Bill Track, Nile Post p-132.9, Burkeville,
Virglnie., on the night of Atlgust 7, 1978, at
approxbstely  11:OC P.M., which resulted in
damage to such equipment estimated at ~,916.00.

You are hereby instrncted to report for an
investigation in CoMection  vith the above
chargs to be held In the office of Assistant
Superlnteudent, Mvision Office BulldIn&
Crewe, Virginia, Friday, Janwy 19, 19'79,
camencing at 9:30 AX.

If you desire to have a representative or
representatives  and/or witnesses present
at +.?r Investi@Son, you may arrange for
their presence."

The investlSation vas conducted as scheduled and on January 26, 1979,
clalmant vas notlfied of his dismissal from the service.

In its submission to the Bcz.rZ the Qrganlsatlon  contends:

n . . . ..tbrefore. for all intents and purposes
claimsnt did not come vithln the purvleu of
thrrier's rules and reylations during a Long,
drawn out strike."
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TheBoa& csmotagmevith such contention. !lhe relatiO66hip

betweenan  emplbye eaqaged ina l.egalstrLlrea~d hi6 mloyer OoathMS to
be anployer-employe.  See Award UK?.

The coutentlon has also been made that ctiimut h66 been subjected
to doable jeopdy In that he vas tried in civil Court, made n?StitUtiOn
by agreement vith the Csrrier, vith the concurrence of the wurt, aud al60
psid the 6~ penalty of dismissal from the service of the carrier in-
volviug the sums alleged ocaurrenae. TheBoard has frequentlyheldthat
a CsrrierSs righttodiecipline anavploye is u6rela~totheaottOWOf
crlufnal or civil courts. SeeAvardsl~qaud13l27.

The Organl6atiorihas also oomplalned,  as It did on the property,
as to tJm mnWr inVhiCh the lW6StigBtionlfE6  ~Ouducteda6dthe  aCtiO66
of the hearlug officer.

While we eubscrlbe to the general proposition that a hearing
officer shouldbeaccorded coneiderablelatltude  inhisdevelop6entofthe
t6stimouyi6a dl66lplh6rypmc66din~,ve  are dlsturbedvit.htheactlons  0r
the hearing officer in this Case wherein he w daagerously close to
excebdlng the l.SmltS of propriety by hi6 lPaaipKk&tlon  of, sA, in at 1OaSt
one instanae, the total el..imlmtlon of the testfaouy @eu at the hearing.
Were It not for clalaaut's admission of iuvolvu6ent In the episode in question,
wecould reasomsblyfiudthatafairadlimpartialhearlag  w66ciotaccorddin
thiS.oMe.

Hovever,vhenallthe  facts aml circm6tancesare considered,lt
is our opiuion that the OndS of justiae in this case are best served by
r+Udng claimant  to t3ervice  with Seniority  and other rights snim~ived,
but vithout compmsatlou for tinre lost. claimant i6 cautionad t&St his
admitted  a&Ions  vere extremely serious snd badly mlsgalded.  Any
repetition or this typs or activity could  - and undoubtedly VOU~ -
rOstit in his permsnent tarminatlon as an auploye.

FIIIDIR;s: The 'lbirdMti6iOnOf  theAdJu6tmentFJoard, UpOnthevhol6 reoovd
audallthe evidence, finds audholds:

That the ynrtie6valved oralhearing;

That the Csrrieraudthe Baployssinvolved iufhis displte are
respectively  Cbrrier aid Rsployes within the ineasing 0r the Railvay b3b0r
Act, as approved Juue 21,1934;
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That this Mvlsion of the AdjWbmnt Board has jurisdiction
over the Uspit. involved herein; au5

That the discipline was excessive.

-’ A W A R D

claip sustaIned in accordance with the Opiriion.

RATIORAL RAILROAD Arswlmm BOARD
BY Order of Third Mvision

ATIISST:

eat& at m~ago, ILIIIIO~S, this 15th day or April 1981.


