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NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 23254
TETED DI VI S| ON Docket Kumber CL-23366

Paul C. Carter, Referee

’ (Brotherhood of Railway, Airline and Steanmship O erks,
- é Frei ght Handl ers, 3xpress and Station Employes

PARTI ES TO DISPUTE:
(Missouri-Kansas-Texas Railroad Company

STATEMENT OF CLAIM: O ai moft he SystemCommittee of the Brotherhood
(6L=9278)t hat :

(1) The M ssouri-Kansas- Texas Railroad Conpany vieclated the
current Rules Agreement tctween the parties (DP-L51), including but not
limited to Rules 26, 27azd 33, when it arbitrarily and capriciously die-
mssed M. P. S. Hnds, Cerk, Bellmead Yard, \aco, Texas, fromits service
on April 5, 1979, without j=st and sufficient cause and then failed to prove
its charges in the record of the i nvestigation.

(2) Carrier shall be required to reinstate clerkPs S¢ H nds to
its service with 'his seniority, vacation, insurance and all other employe
rights restored uninpaired and pay hiz for all tine lostcomnencingwith
April 5, 1979.

OPINION OF BOARD: Cleimant had a seniority date of March 13, 1572 and was
the regul ar occupant of EDP Clerk Position with assigned
‘nours 11:00 P to 7:00 AM Tuesday through Saturday. He was verbal |y renoved
fromthe service by the Trainmaster about 12:0L AM, April |, 1979. He was
advised by | etter dated April 5 fromthe Superintendent that he was dismissed
fromthe service for violation of the Uniform Code of Safety Rules.

Inthe letter of April 5, 1979, from the Superintendent, it was
alleged that claimant was transporting aCONducCt Or and brakemanin an autcmobile
from Bellmead Yard Officetothesouthend of Ballmead yard; that the autonobile
was allegedly operated at a high rate of speed, struck a switch stand, as well as
the side of Train No. 106; the autonobile turned over, causing damage to equi pnent
and al so personal injuries to the conductor and brakeman,

The clai mant requested a formal investigation under the Agree-
ment, Whi ch i nvestigation was schedul ed for April 18, 1979, post poned and
hedon April 20, 1979. A copy of the transcript of the investigation has
been nade a part of the record. A review of the transcript ebows that none
of claimant's substantive procedural rights was violated. There was substan-
tial evidence adduced at the investigation to warrant disciplinary action
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agai nst the claimant. However, the Board considers permnent dismissal
excessive. The tinme that elaimant has been out of service shoul d serve
a3sufficient discipline., W will ewerd that cleimant be restored to the

service, with senlority and ot her rights uni npaired, but without any compen=
sation for time | ost whil e out of service.

FINDDES: The Third Division of the Adjustnent Board, upon the whole record
and all the evidence, £inds and hol ds:

That the parties waived oral hearirng;

That the Carrier and t he Employes involved in this di spute are

respectively Carrier and Employes W thin the nmeaning of the Railway Labor
Act, as approved June 21, 193k4;

That this Division of the Adjustnent Board has jurisdiction
over the dispute | nvol ved herein; and

That the discipline was excessive.

A WA R D

Claim sustainedin accordance with the Qpinion.

FATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: W .

Executive Secretary

Dat ed at Chicago, Iilldnois, this 15th day of April 1981.




