NATI ONAL RAILROAD ADJUSTMENT BOARD
— Avar d Rumbeyr 23250
THRD DIVISION Docket NumbexClL- 23265

Carlton R, Sickl es, Referee

(Brotherhood of Railway, Airline and Steamship derks,

( Frei ght Handl ers, Express and Station Employes
PARTIES TO DISPUTE: (

(Il1linois Central Qulf Railroad

STATEMENT OF CIAIM: ckl].aim of the SystemCommittee of the Brotherhood (G.-8968)
that:

1. Company viol ated the agreenent between the Parties when itwrong-
fully suspended Clerk L. E Barney from service of Conpany for 5 days, Cctober 27
through 31, 1977, following a second investigation held Cctober 20, 1977, wth-
out rendering a decision on the first investigation which was held on Septenmber 28,
1977.

2, Conpany shall now be required to conpensate Clerk L. E Barney for
5 days' pay, Cctober 27 through Cctober 31, 1977, and his record shall be cleared
of all charges as a result of the second investigation held on Cctober 20, 1977.

OPI NI ON OF BOARD: Caimant was found negligent, after a formal investigation,

and was assessed a five-day suspension fromwork for his
invol venent in a truck accident involving the trucks driven by the claimant and
a second employe while working as unl oaders.

Claimant rai Ses a procedural objection to the proceedings.

Rule 22 of the Agreenent provides, among other provisions, (1) the charge
nust be made within 30 days of the incident, (2) the investigation nust be held
within 10 days of the notice of the charge, (3) the decision nust be rendered wth-
in 10 days of the investigation, and (4) a record of the investigation mst be
supplied to a disciplined employe.

There were two investigations in this matter. Becauseof the failure
of the recording equipment during the first investigation, the Carrier could not
provide a transcript with the disciplinary action so no decision was made W thin
the required 10 days,

Instead, the Carrier attenpted to void the first charge and proceedings
and reinstituted charges based upon the incident, setting a new investigation date.
The second charge was within the required 30 days of the incident and the investi-
gation was set within 10 days of the second charge date. (It was conducted at a
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subsequent date at the request of the claimant which is notmaterial here.) The
discipline was al so i nposed within thefol | owing 10-day peri od.

At issue then iS whether the Carrier may avoid the requirenent of a
decision within 10 days by attenpting to void the proceedings and reinstitute
new charges in a timely manner. The rule does not cover this subject. No
attenpt was made by the Carrier to secureapprwal of the elaimamnt Orthe O gan-
i zation to this procedure.

It is generally accepted that the time [imts in such procedural rules
mst be strictly adhered to. However, Third Division Award 22462 approved the
rescheduling of a hearing when the recording equipnent did not function. claimant
ﬁoints out that in that instance the claimnt waived any objection to delaying the

earing while in this case the elaimant strongly objected to the procedure being
followed by the Carrier.

In Third Division Award 22741, the Carrier was allowed totermnate an
investigation when it was discovered there was an error as to the date of the
al | eged occurrence. A corrected notice to the cl ai mant was issued and the inves-
tigation was scheduled for later in the day. See also Fourth Division Award 2792
approving a second hearing required because of a mechanical failure.

However, we £ind it unnecessary to address this issue because under the
pecul i ar eircumstances here, we find the second hearing itself to be defective.
Al though the second proceeding is proposed to be distinct fromthe first, it nust
be evaluated in light of the first investigation having been held and conpleted.
W find that there is a substantive difference between the first investigation
and the second one. In the first investigation, both drivers were charged and
appeared as witnesses. In the second investigation, Only the claimant Was charged,
because the investigating officer had decided, as a result of the first investi=-
gation, t he ot her employe was not at fault. W met conclude that he al so deci ded
that the claimant was at fault or the elaimant woul d not have been charged the
second time. W must al so concl ude that since the investigating of fi cer had
al ready made up his mnd, even if we were to allow the second proceeding to sub-
stitute for the first proceeding as a practicable solution to the problem it
must be judged in light of what had gone before. The second investigation was
pro forma, merely t 0 reconstruct t he testimony upon whi ch the investigating
of ficer had previously based his decision. Under these particular circunstances,
it was necessary to reconstruct the testinmony as nearly as possible to the origina
testinony upon which the investigating officer made his decision. For that pur-
pose, the other driver involved in the accident was an essential witness in the
proceedings, essential for the Carrier to produce, not for the claimant to produce.

Since we find that the second investigation was defective, we nust find
forthe claimant. W limt this decision to the facts in this case and do not
intend t0 establish a precedent with respect to essential wtnesses at a hearing
or investigation.
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FINDINGS: Ths Third Division of the Adg]ust ment Board, upon the whol e record amd
all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Wi thin the neaning of the Railway Labor Ac
as approved June 21, 1934;

_ ~ That thts Division of the Adjustment Board has jurisdiction wer the
di spute involved herein; and

That the Agreement was viol ated.

A WARD

cl ai m sust ai ned.

RATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

wsee__ LAY (DuLoe

Executive Secretary

Dated at Chicago, Illinois, this 15th day of April 1981.




