NATIONAL RATYLROAD ADJUSTMENT BOARD
Award Number 23278
TH RDDIVISION Docket Number TD-23348

Carlton R Sickles, Ref eree

, (American Train Di spat cher s Association
PARTIES 70 UISPUTE: (
(seaboar d Coast Line Railroad conpany

STATEMERT OF CLAIM: Claim Oof t he Aneri can Train Dispatchers Associstion that:

(a) Tne Seaboard Coast Line Railroad Company ( hereinafter
referred to as "thecarrier”), violated the effective Agreement between
the parties, Article I(a) and 1V(e) thereof in particular, and Memoren-
dum Agreenent effective June 21, 1973, Phird Order of Call thereof in
particul ar, when 1t failed to use the senior, avail able, qualified
train dispatcher to £111 t he vacancy on the Caief Dispatcher's position,
Atlanta, Georgia, July 28, 29, 30, and 31, and August 1, 4, 5, 6, 7, 8,
and 9, 1975, duringt he waeation absence Of the one except ed i ncunmbent,
M. C W.Caldwell,

(b) The cCurriershal| now be required to compensate Claimant
J. G. Sammors One day's pay at the then prevailing rate all owed assistant
chief dispatchers for each date listed in paragraph (a) avove.

OPINION OF BOARD: At issue is the proper Interpretation of the provision
in t he Agreement between the parties, which provides
that one chief dispatcher in each dispatching office is excepted from the
rules of the Agreement.

The claimant contends t hattheonly oneaffectedby the exception
is the person assigned to the position. The Carrier contends that the
provision applies to the position which, in all respects, is excepted from

t he Agreesent.

Specifically t he cl ai mant objects to the replacenent of the
desi gnat ed chiefr dispatcher during avacation period by another ehief dis=
pat cher from anot her elty, ignoring t he seniority provisions oft he Agree-
ment providing that i n £illing posi t1ons oftrain di spat chers eovered %y
t he Agreement, fitness andability bei ng sufficient, seniority Shoul d
govern, assupported Dy t he memorandum ampiifying the system for appiying
t he sentority provisi ons.
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Under the claimmnt's interpretation, the Carrier may assign
anyone to the position on a permanent basis but any replacement ON
a temporary basis is subj ect t0 t he Agreement, Under t he Carrier's
interpretation, it nay £111 this position at anytine, permanently
ortemporarily, by anyone irrespective of the Agreement,

V&M reviewed t he many awards cited by the parties and
have concl udedt hat al t hought herei s not conpl et e unanimdty, t he
prevailing view by far is that t he exception applier only tot he person
assignedte t he position and not to the position itself.

\\& have reviewed t he correspondence referred by the Carrier
wherein i t refused toreduce to writing what the Organization claiwed
t he eurrent practice was and have concl uded t he correspondence does
not in itself aid either party. Also,the fail ure oft he Organization
to prosecute an earlier char ge cannot be controlling here,

_ Third Division Award 18070 | nvol ved the ssme parties, and
it was hel d therein that the position was not excepted, on4 the in-
cunbent (see alsosupporti ngThird Division Awsrds 18250, 18251 and

18390).

Cerrier has attenpted to distingui sh many of the awards
based upon the factual situation, but we are persuaded that the inter-
pretation nust be consistent. |f the position is subjeet t0 the terms
of the Agreement for purposes of pay to other than the incunbent, It is
likewise subj ect to the terms ofthe Agreement in the appllcatlon of the
seriority provisions, except a8 to t he appoi ntnent of the specifiedin-
cumbent.

Question has been raised asto the specific application of
t he sendority provisions of the Agreement to other than the incunbent.
The Agreementspecifically i ncludes the "chief" inthe definition of
train dispatcher, which should resolve this isgue.

W%, therefore, conclude that only the Incunbent 4a excluded
from t he provisions of the Agreement and W the position.
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®e further find, however,that the ciaimant is not entitled
to an award in this instance,

The seniority provision of the Agreement requires that fltners
and abi |l ity must be sufficient. The claimant had once been a chief dis-
patcher and had been demoted f Or cause and does not have a right tofl ||
t he position.

' Some awards have hel dt hatt he claiment does not have t 0 be
pext in line in order to process avalid claim W find, however, that

this principle cannot apply to someone who is not qualified to £ill the
position and, t herefore, Part (b) of the claimis deniead.

FINDINGS :The Third Division Of the Adjustment Board, upon the whole

record and al | the evidence,finds and holdsg

That t he parties waived oral hearing;

That the Carrier and the Employes involved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor {h¢:= as @ ppronuJune 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over t he dispute involved herein; and

The Agreement was violated but not as t 0 t he claimant.

AWARD

Claim di sposed of in accordance with the Qpinion.

NATTONAL RATLROAD ADTUSTMENT BOARD
By Order of Third Division

mﬁgm;@gé_
ive Se

Dated at Cnteago, |llinois, this 30th day of April 198t.




