
0

NATIONALRAlLROADAIUIElMENTBOARD
Award Nwnber  2932

'lliIND DIVISION Docket Nunber MW-23317

Paul C. Outer,  Referee

(Brotherhood of Maintenance of Way ~loyes
PARTIEsTODISPWE:(

(Missouri PacificRailroad Ccelpany
-’

STATEMNNT  OF u8AR.l: "Claim of the System Cormrittee of i-be Brotherhood that:

(1) 'Ibe Oarrler violated the A@%ement vhen it failed to aseign
L. C. Arnold to %he position of nmcbine operator helper on BDC 22 beginnln~
June 29, 1g8'but as6lgned J. J. Boyd thereto (Carrier's File S 310-274).

(2) claimant L. C. Arnold shall be allowed the difference In what
he recelvedaea tramnandvhathe should receive at the machine operator
helper's rate of pay beginning June 29, 1978 ami continuing as long as J. J. Boyd
is the occupant of the poeltion referred to in Part (1) hereof.

(3) Claimant L. C. Arnold shall aleo be alloved,expenees equal to
those paid to J. J. Boyd during the claim period."

OPINION aF BQARD: This docket iavolvvs the seniority of the claZmant a6 a
machine helper.

Tberecord ehova thatcl.a~ntArnoldentered  the Carrier's service
a8 a trackman on Novmber 4, 1968. He vas aeeigned ae a machlm operator On
September 28, 19'& He ha6 been carried on the seniority rosters with those
senlorltydatLnge,aa  ama&ine operator andas traclman. Tne Agreanentin
effectattbetlme claimantvas orl&nallyassiepsdas a machine operator did
not provide for the establiehmant of senlorlty a8 helper when assigned a8 a

Rule l(b) of the Agreement In effect In 19'i'l vhen claimant
~?%~~khine operator,vhichAgreementvas effediVe'January1,1963,
pOVld=d:

"(b) Men tcmponvily anployad or employes promoted to a
position of hi&iv rank shall not establish a seniority
date until aeedgmd  thereto foUoving bulletin of vacancy '
as prodded in Rule 11."

Rule l(b) of the current Agreement, which became! effective April 1,
1975 provldes:

"(b) Men employed or employee promoted to a higher rank
shall not establish a seniority date until assigned thereto
following bulletininS  of vacancy as protided in Rule 11.
The seniority date established for the newly hired employe
pursranf to the ~uvlsions  of thle paragraph eh3.U  apply
to all lover ranke of the saw class."
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The Board finds that when the rule was changed, effective April 1,
1975, cLaimant should have been given a seniority date as helper as of that date.
!Be argtnnent that the rule only applied to newly hired employee, awl not to
euployes who had been in Carrier's service for some tlw, is not persuasive.
We do not believe that it was the intent of the parties that newly hired em-
ployes would be treated more favorably than employee who may have been in Car-
rier’s service f&some time.

The Bcmrd is also not In a@-cement that because claiuant did not
protest the seniority rosters over the years, he forfeited seniority to vhicb
he may have been entitled to under the Agreement. As stated in early Award.3625:

,I . . ..In any case a seniority roster is but the evidence of
an employe's seniority. The roster does not create nor con-
fer seniority, it is but a formal recognition of the existence
of seniority. And the Inadvertent or improper leaving of an
euploye% name off a roster does not destroy seniority. That
valuable property right is not dependent upon the whim or
caprice of a scrivener.W

See also Awards 5520 and 7586, the latter involving the same parties
as herein, where the Board held:

. . ..We take the view expressed in Award 36~25 that a seniority
roster does not of itself establish seniority but is merely
the means of formally recognizing the seniority to which an
employe 1s entitled. Rule 4(c) (roster protest rule) must be
considered not alone, but in conjunction with other Agreesent
rules. In this case, the means by which employes establish
seniority are eet forth in Rules 1 and 2 of the Agreement.
It is not within the purvTew of Rule 4 to take away from any
employv seniority rights to which he is entitled under Rules 1
and 2, or to give any employe seniority rights which he has
not earned under those rules; rather, It is Intended to support
him in the assertion of his proper rights...."

Based upon the entire record, we find that claimant Arnold is entitled
to a seniority date of April 1, 1975, as helper. The record shows thatJ.J.Boyd,
whom claimant desired to displace, has a seniority date as helper of January 23,
1975 l It follows, therefore, that claimant could not properly displace J. J. Boyd
as a helper.

FlDDINGS: The Third Ditision of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;
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Tbatlke Carrier and the Rnployes involved lnthls dispute are
respactively  Carrlerald Bnployeawithinthe maaning of t.heRaiLwayXabor
A&, as approve+ JUX 21, 193;

That this Divleion of the Adjustment Board has jurisdiction over
the dispute invvlved h-in; and

!l%at&Agreementwas vioLatedto the extent shown inOpinion.

A W A R D

Claim disposed or in accordance vith Opinion .

NATION&RAILRO!DAIUUS~BOARD
By Order of Third Division

ATPEST: 4#P&
E x e c u t i v e  *secretary

Dated at &icago, ILLinois, this 15th day of May L#L.


