- NATI ONALRAILROAD ADJUSTMENT BOARD
Awar d Nunber 23283
TH'RD DIVISION Docket Number CL- 23327

Paul C. Carter, Referee
Brot herhood of Railway, Airlinme and Steanship O erks,

Frei ght Handl ers, Express and Station Employes
PARTIES TO DISPVTE:

Chicago, M| waukee, St. Paul end Pacific Railroad Company

STATEMENT OF CLAIM O ai mof the System Committee of the Brotherhood
(GL-8062)t hat :

(1) Carrier violated and continves to violate the Cerks' Rules
Agreement at Deer Lodge, Montana when it arbitrarily disqualified Employe
W. P. Gaskell on ¥ile O erk Position No. 7koko.

(2) Carrier further violated the Agreement when it refused to
grant Buploye Gaskell an investigation as per his request inlinewith the
provisions of Rule 22(f).

(3) Carrier shell now be required to recogni ze Employe Gaskell's
seniority end promotion ri?hts by reinstating himto File Cerk Position No.
THokO and compensating him [ Or an additional day's pay at the appr opriaterate
for each workday he is deni ed his contractual rights to that position.

(4) carrier shall be required to pay interest in the anount of
seven and one- hal f (7%) per cent perannumon all wage logs sustained as Set
forth under |t em3 of the claim unti} the violation has been corrected.

OPINION OF BOARD:  The record shows that claimnt was awarded File Cerk

Position No. T4okO at Deer Lodge, Montana, on February 9,
1978. On March 20, 1978, claimant was advi sed that effective 5:0L P.M.,
Thursday, March 23, 1978, he was disqualified as File Cerk, Position No.
74040, as prescribed by Rule 8 of the effective Agreenent.

On March 21, 1978, the claimant requested of the Divisi on Manager a
formal hearing, wth company and union representatives. Hs request was denied on
the basis that Rule 22(f) mey be invoked only when the unjust treatment is for
anof fense, occurrence, or eircumstance not coveredbya rule of the clerk's
agreement, aod, f urther, that his request was unti rTeIF%&, had been nade to the
wong Carrier Officer and "it lacks specificity." Rule 22(f) of the applicable
agreement provi des:

"An enploye, irrespective of period enployed, who considers
himself unjustly treated, Ot her t hen covered by theser ul es,
shal|l have the same right of investigation ad appeal, in
accordance with preceding sections of this rule, provided
witten request, which sets forth employe's conplaint, is
made to t he immediate superior officer within fifteen (15)
days from cause of conplaint."
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Ve find that claiment's request was tinely made under Rul e 22(f);
that it was made to the officer who disqualified him and was specific enough
to advise Why it was requested - "due to being disqualified on Position No.
T40T70." At any rate, on March 30, 1978, the claimant nade a simlar request
t 0 t he Assistant Diviasion Manager-Administration, Who al so deni ed t he request
for an unjust treat nent bearing., The di sputewas subsequent!yhandl edby
representatives of the Organizetion in t he usual manner upt oand i ncl udi ng
t he hi ghest officerof the Carrier designated to handl e such disputes, and,
failingto reach a settlement, theclaim wasappeal ed tothis Division by

t he Organization.

Numerous awar ds of this Diviston, i nvol vi ng t he same parti es,
have been issued,hol that enpl oyes were entitled to unjust treat nent
hearings under Rule 22(t), or prior simitar rules, when denied positions
because of alleged | ack of fitness and ability. gee Awards 833, 9415,
9854 and 18922. Also, a number of awards involving t he same parties, have
been issued indicating that unjust treatment hearings were granted, i N
simlar cases, before the di sgut es were appealed to this Division. gee
Awar ds 21615, 22uk2, 22443, 23050 and 23064,

In its submssion in the present case, the Carrier states:

“. ..Therefore, fOr several years, the carrier
granted unjust treatment investigations, when re-
quested, for most if not all reasons.

"However, for the past couple of years the Carrier
has again applied its fornmer position and frankly we com
menced and have continued to do so because in the past
several years there have been some awar dS rendered by
referees who have had the courage of their convictions

and Cites a number of awards involving other parties.

. W% do not consider the issue to be "referees who have the courage of
their convictions." The issue is hwthe parties to the Agreenent involved
herein have pl aced themselves under their own agreenent, not only by reason
of Board awards, but by their practice, |f the parties to an agreenent are
not satisfied wth the Agreement rules as consistently interpreted by this
Board, the renedy is through Section 6 of the Railway Labor Act, and not through
r epeat edr equest sf or further interpretations by this Boerd.

_ I'n view of the awards issued in similar di sputes involving the Sane
parties, cited herein, we will sustain parts (1) and (2) of the ciaim, V& will
sustain part (3) of the elaim by awarding cl ai mant compensation that he woul d have
earned on the position |ess any amount earned in other enploynent (Rule 22-e).

Part (k)of the claim is denied as no rule has been cited supporting it.
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The Organization's representative on the Board has called attention
to the fact that Carrier's submission Was not signed, as required by Circular
No. 1 of the Ratiomal Railromd Adj ust nent Board, and, i N accordance withrecent
Award No. 23170, the clai mnust be sustained for that reason alone.) As we
have decided the dispute on its merits, it i S not necessary t0 pass upon this
point. However, .we 00 NnOt e that (the provisions of Circular NO. 1 are man-

datory.\

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

T™at the parties valved oral hearing;
~ That the Carrier and the Employes tavolved in this dispute are
respectivel y Carrier and Employes within t he meani ng of t he Railway Labor
Act, as approved June 21, 1934;

That this Divieion of t he Adj ust ment Boaxd has j urisdiction
over t he dispute involved herei n; and

That theAgreement wasvi ol at ed.

A w AR'D

C ai meustained to theextent indicated in the Qi ni on.

NATIONAL RATLROAD ADJUSTMENT BOARD
By Order of Thixrd Division

ATME_M_M‘-'

Executive Secretary

Dat ed at Chicago, Ilinois, this 15th day of May 1981.



DISSENT O F CARRIER MEMBERS
TO
AWARD 23283, {DOCKET ‘X-23327)
(REFEREE CARTER)

There-were two separate arguments made by the Enployees In this
di spute which were identified as Item Nos., 1 and 2 of the clai msubnitted.
Those contentions were :

1) That the contract was violated vhen claimant was dis-
qualified; and

2)Thet the contract was al so vioclatea when cl ai mant was
deni ed hi s request for a hearing.

Concerning the first contention, the Majority does not provide a
single sentence of explanation to substantiate its conclusion that C ai mant
was improperly disqualified under the provision of Rule 8This Board has
many tinmes been faced with such issues. The Board has consistently stated
that the determnation of qualifications is initially for the Carrier to

make. In Award 22462 (Carter), it was stated as fol | ows:

"It is a well established principle of the 3oard that it

1s the Carrier's prerogative to determne the qualifica-

tion of its employes, and when the Carrier determnes

that an employe is not qualified for a position, the burden

%heg shifts to the employe to prove that he or she i s quali-
led.”

On this property, sone of the many Avards euppoerting this principle,
given the Majority, were Awards 22443 (Sickles), 22980(Franden), 23064( Si ckl es),
23050 ( Rouki s), 21615 (Lieberman), 21412 (McBrearty), 16480 (Dorsey), 17948

(Dorsey).
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There is not even a hint in this case that the Carrier inproperly
assessed C ai mant ' s qualification., In fact, the only evidence of record
bearing upon Claimant's qualifications substantiates the Carrier's conclusion
and such evidence was never refuted nor rebutted on the property. Yet, Award
23283 sustains {Bis facet of the Enployees' eclaim.

Mich of the opinion in this Award deals with the prior record on
this property concerning Rule 22(f) hearings. And the conclusion is reached
that the Carrier violated the contract by not according the Caimnt such a
hearing. The appropriate renedy, therefore, would have been to provide the
requested hearing. However, even though the Carrier did produce evidence to
support its conclusion that Cainmant was not qualified, the Majority pro-
vides reconpense as if the Claimant's qualifications for Position T4Ok0 had
been substanti at ed.

Award 8233 (Lynch), on which the Majority reldes, stated:

" . ..this Awnard holds Carrier violated Rule 22(g) only by
failing to grant Caimnt an investigation. W& have not
held that Carrier's disapproval of Oaimnt for Service
was not justified.... There i S no evidence before us that
such action on Carrier's part was violative of the Agree-
ment . "

Such a concl usion shoul d have al so been applied in this case.

Finally, the Enployees could have submtted evidence during the
grievance procedure to rebut the Carrier's conclusion but did not do so,
The claimthat Caimant was denied a hearing under the provisions of Rule
22(f)does not eliminate the burden of proofrequired to support that

portion of the claimthat Cainmant was, infact, quelifiea for the position.
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The concl usi on reached concerning these matters in Award 23283

are predi cat ed upon assumption and supposition, and not the factual record,

J Lare

Onthis basis wa .dissent,

. ¥, Varga




Serial No. 309
NATIONAL RAILRCAD ADJUSTMENT BOARD

THIRD DI VI SI ON
INTERPRETATION NO. 1 TO AWARD NO. 23283
DOCKET NO. (L~-23327

NAME OF ORGANIZATION: Brotherhood of Railway, Airline and Steamship O erks,
- Frei ght Handl ers, Express and Stati on Employes

NAME OF CARRIER: Chicago, Milwaukee, St. Paul and Pacific Railroad Conpany

Upon application of the Carrier involved in the above Award that
this Division interpret the same in the light ofthe dispute between the parties
as to the meaning and application, as provided for in Section 3, First (m of
the P.gilway Labor Act, as approved June 21, 1934, the follow ng I nterpretation
is nade:

It is well settled that the purpose of an interpretation is to explain
the avard as originally made and not to make a new Award.

The Award upon which an interpretation is sought holds that the
Carrier viol ated the agreement as interpreted in prior awards of the Division
involving t he sane parties.

In its request for interpretation the Carrier undertakes to review
the correctness of the Award and to question the reasoning back of the Avard.
Such a review cannot be had on an application to interpret or clarify the
neaning of an award. W have again reviewed Avard No. 23283 and find that
the reasoning is clearly set forth therein. Furthernore, there is no obligation
that the Board, or the Referee who participated in the Award, give their reasons
for an award. (See Air Line Pilots, Assn. v Del casal, CA-5, 90 LC,
1246k, Dxt, 80-1595). See also Interpretation e, 1 to Third Division Award
3563, Serial Xos TO.

It now develops that claimant in Award No. 23283 retired from
Carrier's service in Cctober, 1979, prior to the dispute having been subnitted
tothis Board, Payment due claiment as sustained by Avard No. 23253 woul d
cease upon the date of retirenent.

Referee Paul ¢, Carter who sat with the Division as a neutral nenber
when Awar d Ho. 23283 was adopt ed, al SO participated with the Division in making
this interpretation.

NATIONAL RAILRCAD ADJUSTMENT TOARD
By Order of Third Division

ATTEST: Acting Exeeutive Secretary
Hational Rallrocd Adjustment Roard

Restifarie brasch - Administrative Ascistant

Date.5 at Chicago, Il1inois, this 28th day of April 2922,



