NATIORAL RAI LRQOAD ADJUST™ENT BOARD
Awar d Number 23298
T™IRD D VI SI ON Docket Wumber CL- 23205

John J. Mikrut, Jr., Referee

éBrot herhood of Railway, Airline and Steanship O erks,
Frei ght Hendlers, Express and St ati on Bmployes
PARTIES T0 DISPUTE: (

- (Terminal Rai | road Associ ation of St. Louis

STATEMENT OF CLAIM Cd ai mof t he System Committee Of t he Brotherhood
(GL-8957)t hat :

1. Carrier violated the derks' Rules Agreement when it
arbitrarily suspended Mrs. A. E. Oestreich fromits service for aperiod
of fifteen (15) daKs following i nvestigation, vlthout giving reasonable
consideration to t he testimony given andt he mitigating circumstances
involved,

2. Carrierts actionwas arbitrary, unjust and unreasonable.

3. Carrier shall nowbe required to compensate Mrs. Oestreich
foral| wage losses sustained due to Carrier's arbitrary and unreasonabl e
action.

OPINION OF BOARD: Claimant, aCeik with seniority date of July 17, 1978,
on Master Roster No. 3 Semiority List was enpl oyed by
Carrier for tre purpose of filling temporary ard short term vacanci es as
needad,

Early on the morning Of November 27, 1978 (5:09 A M or
t her eabouts), Claimant, who was the | east senioremploye on Master Roster
No. 3, was contacted viat el ephone by Crew C erk Schultze, t he Boardmarker
to £411 a PBX vacancy begi nni ng at 7:45 A'M on that sawnorning. The
record shows t hat Cl ai nant and another emmploye, Ms. L. Volner, who was
actual I y cont act edbef or e Clatmant, r ef used said assigment and sai d
position was vlanked for the remainder of the day by carrier. Asa re-
sult of this situation, Claimant was assesseda fIfteen (15) day suspension
It being charged that she fatled irn her obligation to protect the PBX vacancy
f orwhl ch she »ad been cal | ed.

Organization's maj or contention In this dispute is that O ai mant
was arel atively new employe (ap()joroxi mat el y 4 nonths' seniority) and was
unavare of Carrier's Rul e regarding t he protection of t he extra assigmment,
In support of this contention, Organization argues that C ai nant was never
"advised OFr gl ven instructionsast O t he procedures Or regulationstobe
fol | owed asan extra elerk." Organigation further argues that uponreceiv-
ingt he Crew Clerk'st el ephone call on the morning in question, C ai nant
was | ed to believe that the PBX assigmment was "Optional " andcoul d be
refused without penalty. Moreover, Organlsation further maintains that
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Clatmant's reason for refusing t o perform t he subj ect assignment ("up at
| east half the night carirg for her 8 nonth ol d daughter who was Il11"),
was legitimate and reasonabl e grounds for such action.

| n summary of its basic position, Organization wntends t hat
Carrier's actions in this aispute Were arbitrary, unjust and unreasonabl e
because, accordi ngto Organization, Carrier failed/refused t 0 consi der
t he various mitigating circumstances which were operative in this case.

Carrier's position In this dlspute, sinply stated, is that
Claimant failed to protect her PEX extra assi gnnent on Novesber 27, 1978,
and that such failure is grounds for disecipline |n accordancewith Rule P
of the General Rules aswell asRule 17 andMemorandum Agreement No. 35.
According to Carrier, Claimant knew, or shoul d have known of the rul es
concerning an employe's responsibility 4n prot ecti ng an assigment
because, Carrier alleges, at the time of her employment Claimant was
furnished with a copy of all pertinent Wotices and Rul es, amnd Ssubsequent
thereto, O aimant was informed both orally and by witten notice from
various of her Supervisors that she was expected to work and fill all
vacanci es for which she was called.

Further, 1n support of its position, Carrier maintains that
Clatmant failedtofill the disputed assignment "wvithout any r easonabl e
explanetion.” | n thie regard, Carrter contends that In situations such
ast hat involved in this dispute, an employe "has an obligation t0 Work
when called or at least to glve a reasonabl e and timely expilanation f or
nt doi ng S0" (Third Division Awards §512, 10003 and 1009;3 According to
Carrier, hoverer, Claimant's refusal herein was neither reasonable nor
timely; and thus, given the fact that Ciaimant failed to protect her assign-
ment on Novenber 27, 1978, t he discipline which was assessed wasneit her
"unjust, arbitrary nor capricious®™ and there has nt been a"substanti al
showing t hat tre diseipline assessed was excessive due to extenuating cir-
cumstances. "

Gven the extensive record in this otherw se seemingly Sinplistic
di spute, as well asthe many diverse arguments Whi ch have been proffered by
the parties In support of their respective positions, there are anynumber
of directions which this awardcould tollow. Suffice it to say, however,
that after carefully reading and studying all of the relevant evidence and
testinmony, the Board is convinced that certain significant mtigating
circumstances were operative at the time of this Incident and Carrier's failure
to recognize sane and Carrier's apparent failure to accord them any Wei ght
whatsoever | N assessi Nng Claimant's al | eqﬁd guilt, thus renders carrier's
action unreasorablie andarbitrary and, therefore, improper.
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Let there be no doubt that this Board whol eheartedly supports and
endorses t he wel | establishedclor oposi tion that an employe is Obligated to
protect his/her aseigmment and that Carrier, in the exercise of its
manageri al prerogatives, may discipline an npl oye for infractions thereof.
Innumerable deci Si ons on this andal | ot her Divisions have consistently
uphel d this principle and, because of their pervasiveness, these decisions
need nt he specified at this time. Be that as it nay, however, it IS
equal |y well established that this particul ar mansgerial prerogative is
not without constraint since management's exercise of said prerogative
I's clearly eiremmscrived by considerations of reasonabl eness and fairness.

Throughout t hei r argunentation of this case, the parties have
focused considerable emphasis upon the queetlon of whether O ai mant knew
or shoul d have known of her contractual responsibility to protect her
wWor k assigmment. Despite t he obvious significance Whi ch such a deter-
mnation would bring to the resolution of this case, the record is
inconclusive inthi s respect. Regardl ess of thisparticul ar determin-
ation, however, the record does showthat:

(1) Qdaimant was a new enpl oye whose total seniority
Wi t h Carrier was approximately only four nonths;

(2) the Crew Cerk's telephone call to O aimant
on the morning of Novenber 27, 1978, easily coul d
have |ed C aimant to believe that the disputed
assigment was "optional”;

(3) the Crew G erk did not apprise Caimant that
she was the 1ast person in |ine of seniority and
thus coul d not refuse such assignment Wt hout in-
curring saw fow of disciptinary action; and

(4)the Crew Clerk hinmself was unsure of the

speci fi c detatls regardi ng anemploye's obligation

| n protecting an assigmment. Evidence for the last of the
three (3) above stated findings can be found In the

Chief Clerkstestinony asfollows:

"Q (M. Mitthews): Do you know If
Ms. Oestreich protected t he PBX | ob
on the date In question?

A (M. Schultze): No she didn't.
She declined the job. She didn't
want 1% you know, After | offered
it to her she said that she couldn't
work [T that day.



Anar d Tumber 23298
Docket Number a-23205

"Ms. Qestreich: I didm'tsay that
| said no.

M. Mitthews: Did you have somsone
el se ont he extra voard that you

m ght have cal | edafter you called
M's. Oestreich to fill the vacancy?

M. Schultse: No she's the pottmm of
t he extraboard.

Mr. Matthews: Di d yOU explain this to her
at the time you gave t he cal |

M. Schultze: | don't believe | did.
(Bmphasis added by Board).

o ¥ ®* X #*

Mr. Scholbe: Declined the job. | see.
And T understood you to say that when
YOU ealled Mrs, Oestreich and offered
her the job and she declined you did
not tell her that she was the |ast
peraon 0N the board?

M . Schultze: No | didn't. (Emphasis
added by Board).

* * e * %

M. Scholbe: . ..Okay, have you ever
instructed anyone in the tine you' ve
‘ooena= have you ever been instructed
by ?/our wonoxooe tO notify the person
cal led that they were the final person
to be called?

M. Schulteze: No, there's kind of a
conflict 4n there between t he two boards
that we cover. On ke #1, #1 O erks Board
they don't have to protect the board after
a certain time, Andnow | understand on
#3that its conpletely oifTerent. But 1
drdn't kmow {NIS at {he tINe.

Page L
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"M. Scholbe: You had no way of knowing

that supposedly you were supposed to in-

form sonebody that they were the |ast
—' personin line, did you?

M. Schultse: No we didn't have set rules
in there, well, nothing on paper that |
knov O anyway. (Emphasis added Dy Board).

*¥ ¥ »x O x

M. Mtthews: Master #3.All right, what
rules do you hare pertaining to protecting
vacanci es on Master #3:osoax

M. schultse: Well we call themln seniority
order of course, and mow | under stand, now
this j USt eame UD recénily, WNere tney nave to,
where they do have to protect the | obs = they
are called. \Wereas on Vaster #1, after board
maridng {1 e they don't hare to." (Emphasis
added by:oso2od

* * % o o

G ven the above analysis, the Board concludes that there were
several significant, mitigating Circunstances which Were operative at the
time Of this incident and which, therefore, shoul d have been consi dered
by carrier in eval uating Caimant's al | eged guilt. Furthernore, Carrier's
soosones summary di Sregard for these mitigating circunmstances clearly
i ndi cates a substant|al degree o» arbitrariness and unreasonabl eness on
the part of Carrier in the handling of this matter and such action is
deemad to be improper.

FINDINGS: The Third Division of the Adj ustnent Board, upon the whol e record
and al| the evidence, finds and hol ds:
That t he parties waived Oral hearing;

That t he Carrier and t he Employes i nvolved in this dispute
ar e respectively Carrier and Employes within t he meaningof t he Rai | way
Labor Act, asapprovedJune 21, 193k;

That this Division of the Adj ustment Board has jurisdiction
over the dispute involved herein; and
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That the Agreement was violated.
A WARD

Claim sustained.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

sven: L fRloe
Exacutive cretary

Dated at Chicago, Illinois, thi s 15th day of May 1981,




