NATI| ONAL RAILROAD ADJUSIMENT BOARD
Award Number 23305
THIRDDI VI SI ON Docket Humber CL-23071

George S, Roukis, Referee

EBr ot herhood of Raijway, Airline and Steanship O erks,
Frei ght Handl ers, Express and Station Employes
PARTI ES 10 Dl SPUTE:

—' (Norfol k and Vst ern Rai |l way Compeny

STATEMENT OF CLAIM O ai mof the System Committee Of the Brotherhood
(61~8836)t hat :

1. Carrier violated the agreenent between the parties when
they arbitrarily reduced the work week of D. W Garman by denying hi mwork
on Septenber 19 and 20, 1977.

2. Carrier shall pay claimant two (2) days pay.

OPINION OF BOARD: on Septenber 12, 1977, Bulletin No. 139 was issued
advertising a vacancy on job 388, Qutside Caller,
Bellevue, Chi o, 11:45 P.M to T7:k5 A.M., rest days Friday and Saturday,

due to the absence of the regul ar incunmbent who was ill. Bids were ac-
cepted from Septenber 12 to and including Septenber 18, 1979. Claimant
was the successful applicant and a bulletin dated Septenber 21, 1977 was
osted assigning himto that position as of that date. At the tine of his
id, daimnt was assigned to position #365, whi ch had Monday and Tuesdays
as rest days. Since Septenber 21 was a \Wdnesday, C ainant argues that he
| ost two days' pay, in contravention of Agreement Rule 42, when he was as-
signed to position #388 mdweek. He avers that he shoul d have been assigned
to this position on Septenber 19, 1977. Rul e k2 Wrkweek is quoted herein-
after for ready reference.

"Not hing herein shall be construed as permtting the
reduction of days for regularly assigned employes and/
or' positions below five per week except that this nunber
may be reduced in a week in which one of the specified
hol i days, as listed in Rule 4o(a}, occurs within the
days constituting the assignnment and/or position to the
extent of such holiday, or unless agreed to by the
Managenent and the General Chairnman.™

G ai mant contends that Third Division Anard 21235 i S dispositive Of this dis-
pute, since the fact patterns of both cases are simlar.

Carrier asserts that Rule 12 i s applicable herein and that it faith-
fully conported with its' requirements. |t argues that Caimant was awarded
position #383 within the time limts specified in this rule and thus there
Is no liability attached to its selection decision. In fact, It noted that
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he was offered overtime work on Septenber 19 and 20, the rest days O
position #365,and he refused it. Moreover, it contends that Rule 7 com-
plements and defines Rule 12, since Carrier is not required to incur
expenses, when employes exercise seniority rights pursuant to Agreenent
rules. It avers that Third D vi Sion Award 21235 iS in error and w thout
judicial effect since aimnt's inability to work the f£ive days was not
caused by its' action, but instead was precipitated by Caimnt's vol un-
tary act of bidding for position #388.

In our review of this case, we find Claimnt's arguments nore
persuasive. Admttedly there is nerit to Carrier's position, that it
conplied with Rule 12 ad thus was estopped fromincurring expenses con-
sistent with Rule 7,but we cannot disregard the presence and relational
significance of Rule &2 which prohibits the reduction of days for reg-
ularly assigned employes and/ or positions below five per week. Simlar
to Third Division Award 21235, we find nothing to suggest that Cerrier
coul d not have conplied with Rule ¥, notwithstanding its' contention.
that Claimnt unilaterally applied for this position and was observing
the rest days of position #3650n Septenber 19 and 20. |t was possible
to assil\gn himto position #388on Septenber 19 and this failure was not
cured wnen overtinme work was offered himon those days. Rule 42 does
not address i Sol at ed assigmments Such as ad hoc overtine, but relatesto
regul arly essigned employes and/or positione suchsst he one Claimant was
selected to fill. e recognize the unfortunate conflict that i s engen-
dered by the juxtaposition of Rules 7,12 and 42, but we believe that it
was admnistratively possible for Carrier to assi%n himto position #388
on Septenber 19 in accordance with Rule 4. In Third Division Award
21235, we stated in our conclusion that:

"W do not feel that said result rewites the Agree-
nent in any manner, but rather, it gives effect to
the Agreenent considered as a whole."

Ve find that our reliamce on this precedent does not rewite the |abor con-
tract but gives effect to the whole Agreement and reflects a fidelity to
the Doctrine of Stare Decisis. W will sustain the claim.

FINDINGS: The Third D vi sion of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;
That the Carrier and t he Employes i nvol ved ifn thi s dispute are

respectively Carrier and Employes W thin the meaning of the Railway Labor
Act, as approved June 21, 193k;
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That this Division of the Adjustment Board has jurisdiction
over the dispute Involved herein; and

That the Agreenent was vi ol at ed.

AWARD

Cl ai msustained.

NATIONAL RAILRQAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST:

L]
Executive Seeretary

Dated at Chicago, Illinois, this 29th day of Mey 1981.



