NATIONAL RAILROAD ADJUSTMENT BOARD
- Awar d Nunber 23311

THIRD DI VI SI ON Docket Number CL-23228

Josef P. Sirefman, Ref eree

(Brotherhood of Railway, Airline and Steamship O erks,
( Freight Handl ers, Express and Station Employes

PARTI ES To DISPUTE: ( _ _
(Bessemer and Lake Eri e Rai |l road Conpany

STATEMENT OF CLAIM O ai mof the SystemCommittee of the Brotherhood
(CL-8915) t hat

1. The Carrier violated the effective Oerks' Agreenent when
follow ng investigation held on March 2, 1978, It arbitrarily and capriciously
dismssed Jerry 0. Jones from service.

_ 2. Tne Carrier shall now be required to reinstate Jerry 0. Jones
toits service with seniority and all other rights uninpaired and his record
cleared of any charges.

3.The Carrier shall now be required to conpensate Jerry 0. Jones
for anyand allwagessuffered as aresult Of hi s di sm ssal from Carrier
servi ce.

OPI Nl ON OF BoARD:  Clai mant Jones, who had established seniority as a clerk
on August 18,1969, was di smissed fromCarrier's service
on March 10, 1978, followng a hearing on the charge:

"Improper and unaut horized use of Conpany tel ephone
during vyourregularly assi gned wor ki ng hours on various
dates comenci ng Decenber 14, 1976,when you made a series
of 193 personal t el ephone calls to Niles, o (216-652-3092),
as set forth on nine sheets attached hereto. These calls
involved a total of 2020 mnutes' telephone time, with toll
charges of $37263 plus s%tax, for a total of $391.26."

Fol | owi ng recei Pt of the notice of dismssal, the Organization's
General Chairman, on behalf of Caimant Jones, addressed an appeal to Carrier's
St orekeeper Paulovkin in which he outlined the Organization's position in re-
gard to the disciplinary procedws and the extent of the assessed discipline.

Carrier tinely responded t0 the General Chairman's appeal denying the
contentions raised and, in addition, pointed out to the Ceneral Chairman that
"Jeothe claimin this case has not been properly filed, in accordance with
Rul es 21(a) (l) and 44(b), because J. A Dixon, Foreman-Materials, Shi pping and
Receiving, is the officer of the conpany authorized to receive all clains and
grievances being presented by or on behal f of storeroom enployees." At each
subsequent |evel of appeal, Carrier repeated this alleged procedural derelic-

tion.
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Rule 21--Time Limts on Clains reads in pertinent part as follows:

"Rule 21(a). A1 claims or grievances shall be handl ed
as follows:

"(1). Al clainms or grievances nust be presented
I n writing byor on behal f of the enpl oyee invol ved,
to the officer of the conpany authorized to receive
sane, within 60 days fromthe date of the occurrence
on which claimor grievance is based..

W

_ "(b)s «eoWith respectt0 clainms and grievances

i nvol ving an enpl oyee hel d out of service in dis-

cipline cases, the original notice of request for

;elnstatenent with pay for tine lost shall be suf-
i cient.

“(e). This rule (21) recognizes the right of
representatives of the organizations, parties here-
to, to file and prosecute clains and grievances for
and on behal f of the enpl oyees they represent.

N

"(e). This rule (21) shall not apply to requests
for leniency."

Rul e kh--Right of Appeal reads in pertinent part as follows:

"(b). The right of appeal, by an enployee or his
duly accredited representatives in the re order Of
succession up to and including the highest o?¥|0|a
designat ed by the Company as the one to whom appeal s
may be made, is hereby recognized. Wen appeal is
taken, further hearing, if requested, shall be granted
by the official to whomappeal is made. The appea
nust be made in witing to next, proper official and a
copy furnished official whose decision IS appealed. At
the hearing on any appeal, the enployee shalT have the
right to be represented by one or moreduly accredited
representatives. Thetime limts provided-in Rule 21
shal | be applicable {0 appeal s under this rule }i(b))."
(emphasisadded)
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Throughout the handling of this case, both on the property and
bef or e our Board, Carrier has vigorously pursued this procedural contention
citing prior awards of this board as authority for their position and urging
that the clai mshould be dismssed by the Board on this basis al one without
giving consideration to the nerits of the dispute.

From odx review of the citations of authority presented, it is in-
disputable that time limts and grievance procedures are set for a purpose
and it is the Board*s obligation to respect those purposes. However, they
must be given a reasonabl e application. They are NOt intended to provide a
purely technical defense for either side in a dispute. Nevertheless, we
still must face the question in this case whether such procedural error
was sufficiently prejudicial to either party so as to undermne the griev-
ance procedures. W do not, 4in this particular factual situation and
limiting our determination to this case alone, believe that it did. It
is our belief inthis case that "we are concerned with the truth O the
matter asserted as opposed to the formin which it is presented" (Third
Division Award No. 22269).

The Board has carefully reviewed the entire record and bas
considered the pleadings of the parties before the Board. W& find that
none of the Claimnt's substantive procedural ri?hts was violated. W do
not £ind any of the Organization's allegations relative to the nature of
the charge or the conduct of the hearing of sufficient significance to in-
validate the proceedings.

The hearing record contains substantial probative evidence to
support the carrier®s charge. It is proper for Carrier to consider Claim
ant"s prior record when determning the degree of discipline to assess
after guilt has been established on the instant charge. In this case, the
prior record indicates that Caimnt had been involved in a simlar situa-
tion in Decenber, 1977, for which he was given a disciplinary suspension.
Based upon the entire record, severe discipline was justified and warranted.
On the other hand, permanent dismssal fromservices is the most severe form
of discipline possible. Wile recognizing our limted appellate review
authority, we ere convinced that permanent dismssal is too severe in this
particular case

Therefore, it is our determination and we so order that C ai mant
be restored to service with seniority and other rights unimpaired, W t hout
pay for the time he has been out of service and with the condition that
Claimant rei mburse t he Carrier for the personal telephone calls made which
vere the basis for this action. Claimant nust be aware, however, that this
action does not exculpate him He is cautioned that this is his last op-
portunity to continue in Carrier's enployment and that any further najor in-
fraconmust resultin his final separation fromservice Subject to the due
process requirenment of the Agreement.
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FINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

That the parties valved oral hearing;

That the-Carrier and t he Employes i nvol ved i n this di spute are
respectively Carrier and Employes W thin the meani ng of the Railway Labor
Act, =zs approved June 21, 1934

That this Division of the Adjustment Board has jurisdiction over
t he dispute i nvol ved herein; and

M™at the discipline assessed was excessive.

A WA R D

Claim sust ai ned t o t he extent indicated above.

NAT| ONAL RATLROAD ADJUSTMENT BOARD
By Order of Third Division

APCT: égM p &é'_'

lixecutive Seceretary

Dated at Chi cago, Illinois, this 29th day OF May 1981.




