NATIONAL RAILRCAD ADJUSTMENT BOARD
Awar d Nunber 23322

THRD DIVI SION Docket Number CL-23419

John B. LaRoceo, Referee

Brot herhood of Railway, Airline and Steamship O erks,
- Freight Handlers, Express and Station Employes

PARTIES TO DISPUTE: (
(Elgin, Joliet and Eastern Railway Conpany

STATEMENT OF CLAIM O aimof the System cCommittee of the Brotherhood
(cL-9312)t hat :

1., Carrier violated the effective Cerks' Agreement when it
failed to properly compersate Cl erk R. Cunni nghama full eight (8)
hours on August 24, 1979;

2. Carrier shall now conpensate M. Cunningham one (1) hour's
pay at the pro rata rate of Position SK-102 for August 24, 1979.

OPI NI ON OF BOARD: Claimant, a chauffeur in the Stores Departnent at

Joliet, Illinois, seeks one hour of conpensation at
the pro rata pay rate for Position SK-102. Cn August 24, 1979, clai mant
was working his usual 8:00 a.m to 4:30 p.m shift when he became il| at

about 3:30 p.m Caimant asked to be relieved of his duties for the re-
mai nder of his shift so he could ?o hone. The Carrier contends that
claimant voluntarily quit his shitt on August 24, 1979, but the record
demonstrates that the Carrier, if it did not actually give him perm ssion
to go hone, did at |east acquiesce to claimant's departure. No other

enpl oye replaced claimnt for the remaining hour of his shift. The Car-
rier paid claimant seven hours of wages for August 24, 1379. Clai mant
had exhausted all his paid annual sick |eave before August 24, 1973.

The claim has been properly processed to this Board and al | argunents
were tinely raised on the property.

. - Two Rules fromthe applicable contract are pertinent to
this dispute:

"RULE 36 - DAY' S WORX

Eight (8) consecutive hours or |ess, ex-
clusive of tke neal period, shall constitute
a day's werk for which eight (8) hours' com
pensation skall be al | owed, except as ot her-
wi se provided herein.
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"An enploye will not be entitled to be called for
nore than one (1) tour of duty each twenty four
{24)hour peri od.

NOTE: If an enploye is relieved fromduty at
hi s own requestduring his assigned hours,
compensation W 1| be allowed for the day at
proratarate, orovided It IS NnOt necessary
to call another emplove to relieve him™
(Rnphasi s added)

"RULE 56 SICK LEAVE

(a) Employes covered by this agreement
shal | be allowed sick |eave with pay during
each cal endar year as follows:

1. Employes Who on January 1st
have been in service one (1) year and
less than ten (10) years, ten (10)
wor ki ng days.

2. Employes Who on January 1st
"have been in service ten (10) years
of (sic) over, fifteen (15)working
days.

LR N ]

(c) Employes absent fromwork a fractiona
part of a day due to sickness may have sald
fractional part of the day - absent conputed
on the basis of the closest whole hour or hours
charged against their annual sick |eave provided
herein." ?Enphasis added)

The Organization relies on the note portion of Ruls 36arguing
that an enploye who properly requests to be relieved of duty is absolutely
entitled to one full day's conpensation unlass a replacenent is called. Ac-
cording t 0 t he emploves, if illness was an exception to Rule 35,it would
be expressly stated |ike the replacement proviso. Since no replacenent
wor ked the remainder of claimant's shift, claimnt is entitled to eight hours
pay. Furthermore, the Organization contends Rule 36is specific while Rule
561 s general and specificC contract terms supersede conflicting general pro-
visions. Lastly, the Organization states that because, in past disputes,
the Ccarrier has taken the position that Rule 36is specific, it is equitably
estopped fromasserting that Rui= 36is general in this controversy.



Awar d Nunber 23322 Page 3
Docket Number CL- 23419

The Carrier, on the other hand, urges us to deny the claim
because Rul e 56is intended to govern al | disputes concerning pai d time
for absences caused by illness. |If claimant is to be paid for the remain-
i ng hour on August 2%, 1979, he woul d successfully extend hi s si ck | eave
benefits beyond the clear limitations contained in the agreement. Further-
nmore, because Rule 56(e) sets forth a nmethod for computing fractional sick
| eave pay, #he specific procedure of that Rule i s paramount to the genera
terms of Rule 36.Lastly, the Carrier argues that a past practice has de-
vel oped where enployes have not been paid for the balance of their shift
when their sick |eave is exhausted.

W start with the assunption that the parties do not negotiate
a contract which contains conflicting provisions. Thus, if Rules 36and
56 are susceptible to any reasonable interpretation which, when applied
to the facts of this case, reconciles or avoids the apparent conflict,
we zust adopt that interpretation

After carefully considering the primary argumeats advanced by
both parties, we rule that Rule 36governs the instant case for two conm-
pellingreasons. First, Rule 36,by its |anguage, mandates a day's pay
(as opposed to pay for hours actually worked) for enployes who properly
request to be relieved from duty except where a replacement works the
rem nder of the relieved employets shift. The reason for the employe's
absence is irrelevant. T®mployes who are relieved fromduty due toill-
ness would suffer discrimnatory treatment conpared to enployes relieved
for other reasons unless ill enployes could also invoke Rul e 35, Second,
Rul e 56{e) uses the permssive tern "my". Rule s6{(c),therefore, gives
the enploye the choice of whether or not to use his sick |eave to receive
the remai nder of his pay when he becones ill during his shift and is re-
lieved of his duty at his own request. Presumably, the enpl oye woul d
elect to apply Rule 56{c} in instances where the Carrier utilized a re-
pl acement worker because the relieved enploye would not be entitled to
a full day's pay under Rule 36.For these reasons, claimant is entitled
to one hour of pay at the pro rata rate for position SK-102 at the rate
of pay in effect on August 24, 1979.

Since we have adopted an interpretation of Rules 36and 55
which vitiates the apparent conflict betseen those rules when applied to
the facts of this dispute, we need not consider either the Organization's
estoppel argument or the Carrier's past practice contention

PINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and hol ds:

Tat the parties waived oral hearing;
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That the Carrier and t he Employes iavolved in this dispute
are respectively Carrier and Employes within the meaning of the
Rai | way Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreenment was violated.

A WARD

Claim Sust ai ned.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

A EST: W

Executive Secretary

Dat ed at Chicago, I1linois, thi s 19th day of June 198L.




