NATIONAL RAITROAD ADJUSTMENT BOARD
Awar d Number 23323
THIRD DIVISION Docket Number SC 23434

John B. laRocco, Referee

— éBrot herhood of Railroad Signal nmen
PARTI ES T0 DISPUTE:
( Sout her n Paci fi ¢ Transportation Conpany
( (Texas and Louisiana Lines)

STATEMENT OF cLAIM: "Clains of the General Committee of tine Brotherhood of
Railroad Signal men on the Southern Pacific Transportation
Company (Texas and Loui si ana Lines)

CaimNo. 1

(a) The southem Pacific Transportation Conpany (Texas
and Loui si ana Lines) has violated the Menorandum of Agreenent dated
June 7, 19' 72, between the conpany and the employss of the Signal Depart-
nent represented by the Brotherhood of Railroad Signal nen.

(b) That tower 30 Signal Mintainer E. ®. Eichblatt be al | owed
conpensation for eight ?8? hours on the date of January 20, 1379, which was
deducted by authority of letter dated February 7, 1979, from Signal Super-
visor R B, Jeffries.

Claim No. 2

(a) The Southern Pacific Transportation Company (Texas and
Loui si ana Lines) has violated the Menorandum of Agreenent dated June 7, 1972,
bet ween the conpany and the employes of the Signal Departnent represented by
the Brotherhood of Railroad Signal nen.

_ (v) That Signal Maintainer 4. R Robinson be allowed conmpensation
for eight (8) hours on the date of January 20, 1379, which was deducted by
auﬁzority of letter dated February 7, 1979, fromSignal Supervisor R. B.
Jeffries.

claimNO 3

(a) Tne Sout hern Pacifi C Transportation Company ( Texas and
Loui si ana Lines) has viol ated the Memorandum of Agreenent dated June 7, 1372,
bet ween the conpany and the employes of the Signal Department represented by
the Brotherhood of Railroad Signal nen.
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(o) That Signal Mintainer F. M. Xratochvil be al | owed
conpensation for eight (8) hours on the date of January 20, 1979, which
was deducted by authority of letter dated February 7, 1979, from Signal
Supervisor R B, Jeffries."

OPINION OF BOARD:  This dispute is a consolidation of three claims filed
by three nonthly rated signal maintainers. The facts
-underlying the claims are identical. On Saturday, January 20, 1979, the
Carrier called each of the claimnts once between 8:00 a.m. and 4:00 p.m.
None of the claimnts was hone to take his call. The Carrier deducted

ei ght hours of pay fromelaiments® rmnthl(?/ salary. The three signal nen
then filed the instant clainms for the deducted pay which are properly
before this Board.

_ Thef ol | owi ng rul es and memoranda Of agreementare rel evant
to this controversy:

"601(a) The fol | owi ng enpl oyees will be paid
gn the basis of a nmonthly rate as provided in Rule
0C:

"5. Mnthly Rated Signal Mintainer -
211 2/3 nhrs. per month" (now 213 hrs. per nonth)

"601(c) The m)nthlg rate provided for herein
shal | be forall work subject to the Scope of this
Agreement performed on the position to which assigned
during the first five (5) days of the work week and
shal | include other than ordinary maintenance and
construction work on the sixth day of the work week."

The pertinent |anguage of Article Il of the December L, 1970
Menor andumof Agreement i S:

"Q. Ir a nmonthly rated enpl oyee paid on the
basis of 211 2/3 hours per month mekes himself un-
avail able on Saturdays, how is this time treated?

A. If he lays off, and not available on
Saturday, deduct 8 hours from the monthly rate of

2J.
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"I1f he does not lay off but is "out of pocket'
wnen called, making It necessary to call another
enpl oyee who IS paid overtinme for the service
an equaL amount paid W !| Dbe deducted fromthe
Two-hly e S, Dot t 0 exceed 8 hour s.

Sgatht i me deduct ed from monthly
eernings will be deducted from 211 2/3 hours,
and overtime will begin after that tine."
(Emphasisadded)

T™e relevant portion of the Memorandum of Agreement dated June 7,
1972 states:

"Wen it is necessary to call any of the above
mont hl y-rated Signal Maintainers for service outside

of reg%%arlx assigned hours or to assist hourly-
rate Intainer, the nonthly-rated Signal Pain-
tainer assigned to the position will be called to
perform such service on his assigned territory.

| T _such monthly-rated Signal Mintainer is not
avallable, an adjorning nonthly-rated Mintainer

W1l be called..."

"The above nnnthlg-rated Signal Maintainers re-
cogni ze their responsibilities to respond for service
when cal l ed, and when called will respond as promptily
as possible. Wen called and not available, the
overtine made by adjoining maintainer wll not be
used to conpute the 211 2/3 hours before overtinme

pegi ns, and the corresvonding tine W l[ be deducted
fromthe overtime over 211 2/3 hours of the Min-

tal ner who was unaval [ abl e Mondays tarocugh Saturdays,"
{Emphasisadded)

The Organization argues that the 1972 agreenent supersedes both
Rule 601 and Article Il (which is an a?reed interpretation of Rule 601).
According to the 1972 nemorandum nonthly rated maintainers who are un-
avai | abl e when cel l ed suffer loss of overtime pay and no deduction is
authorized from their monthly salary. Aternatively, the enployes contend
that even if Article Il controls our decision, the three claimnts did not
lay off the entire day but they were "out of pocket" when called. If the

signal men were "out of pocket", the amount to be deducted fromthe monthly
mal ntainers' salary is dependent on the amount paid to the replacenent.

Te Carrier urges us to sustain its action because the enployes
did lay off within the nmeaning of Article Ill and, thus, eight hours was
properly deducted fromtheir monthiy rate of pay. Furthermore, the Carrier
argues that the 1972 memorandum i S not relevant since it governs the handling
of calls to naintainers made outside of regularly assigned hours. According
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to the Carrier, Rule 601 expressly nakes Saturday a regularly assigned
work day and so Article Il is controlling

The rel ationship between Rule 60L(¢) and the June 7, 1972
menor andum was t horoughl y di scussed in a recent ruling of this Board.
Third Divi sion Award No. 23058 (Roukis). In that decision, we placed
the burden on the Carrier to denonstrate that the claimants did not
work the f£ull 213 hours, notwithstanding that the claimnts were called
during their regular assignment. Thus, our prior decision controls

this dispute unless Article Il changes the result. In Award No. 23058
we did not consider Article IIl since the camerdid not tinely raise
the issue on the property. Here, the Carrier not only properly raised
Article Il on the property but it heavily relies on the Article to

support its action.

Thus, the issue is whether these claimnts laid off on
January 20, 1979 or whether they were nerely "out of pocket". If they
were "out of pocket" claimants are entitled to eight hours of pay since
there is no showing in the record that the Carrier called a replacenent
or how many hours any replacenent was paid. The Organization contends
that enployes nust take an affirmative act to be considered laid off.
However, an affirmative act is not necessary if an employe recklessly
disregardshi s assignment. In this case, we see no evidence that the clzaim-
ants either affirmatively laid off or that they recklessly disregarded
their work assignments. The Carrier called each clai mant oaly once and
while we do not kmow precisely when the Carrier called, we cannot assume
from one phone call that claimants had laid off for the day. Thus, the
claimants were "out of pocket" when called on January 20, 1979. Since
there is no evidence concerning amounts paid to a replacenent, each
claimant is entitled to eight hours pay, pro rata, at the nonthly rate
in effect on January 20, 1979.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Zmployes i nvolved in this dispute
are respectively Carrier and Employes Wi thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustnent Board has jurisdiction
over the dispute involved herein; and
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That the Agreement Was viol at ed.

A WA RD

@aims (1), (2), and (3) are sustai ned.

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST: )
Executive Secretary

Dated at Chicago, Illinois, this 19th day of Jume 1981.



