KNATTONAL RAIIRCAD ADJUSTMENT ROARD
Award Number 2332k
T™HIRD D VI SI ON Docket Number (L=23141

Arnold Ordmasn, Referee

(Brotherhood of Railway, Airlineapd St eanshi pd erks,
- Frei ght Handlers, Express and St ati on Employes
FARTIES TO DISPUTE:
The Chesapeake and Ohio Rallway Company

STATEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(GL-8880}t hat :

(8) The Caxrier violated Rul e 12 and others of the O erks'
AgreementNovenber 7, 10, 11, 12, 13, and 1%, 1975, when t hey required
chief Cl erk Vernon Ceeil t o suspend duties on his regulasr assigmment
and perform duties assi gned position of Demurrage Clerk, C-8, on each
date.

(b) Carrier shall now allow Claimant \er non Ceeil ei ght (8)
hours pay at the pro rata rate for each date 8s 8 result f this violation.

OPINION OF BOARD: Claimant Vernon Ceeil wes regularly assignedtothe
position of caief Cerk, ¢-26, from Monday t hr ough
Friday, at Plymouth, Michigan. G ady Noel was assigned to t he position
of Demurrage Clerk, C-&2, from Monday through Friday at Plymouth,
Michigan. The only other position regularly assigned at Pl ynout h,
Michigan during the time rel evant hers was the position of Agent, TE-3,
hel d by 8 prior ri ghts Telegrapher, 8 position not coordinated, at

this time, With the clerical positions.

Demurrage C er k Noel was absent from hi S assigmment, because
of 1llness, on November T, 10, 11, 12, 13 and 1k, 1975. On t hose dates
t he Carrier utilized Claimant to do the work of Noel 8s well| 8s his cwne.
The elaim here in issue is that the Carrier in making thi S assigmment
violated Article 12 and ot hers of the Clerks' Agreement; t he relief re-
quested | S that Carrier allow Claimant ei ght (8) hours pay at the pro
rata rate for each date Claimant was soutilized.

The parties are in accord that the Carrier is normally enti-
tled, under Rule 12(a) (1) of the Agreenent, to rearrange tie office
force where practicable to performthe work of employes of f sick, wth-
inthe [imtations noted in the Agreement. However, a Note to Rule
12(a) (1) and (2) specifically and unanbi guously provides that i n ap-
pl yi ng to provisions, "it is understood that employes assi gned to do
Inside work will not be assigned to nove to outside work."
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The erux of C ai nant's complaint here i s that asChief
Clerk,all his duties are (X an inside mature, Or performed Wthin
t he office; that t he duties Oof 8 Demurrage Clerk, which Claimant
was utilized t 0 perform, partakes f outside duties; and t hat
Claimant's atilization t 0 perform t hose duties violates t he Ape-
ment,

Throughout the handling of t he claim on t he propexty, Carrier
tookt he position that Claimant, in the capacity of Chief Cerk, Is
responsi bl e for the supervision of employes who are assigned to work
"inside" as well as "outside," and, therefore, by the very mature of
t hese supervisory duties, the chief Cerk Is considered as assigned
to both "inside" and "outside” duties.

On July 23, 1979, Carrier wrote t0 the Organization reiter-
ating its position that, 8s Chief ( erk, Claimant Dy the nature f his
supervisory duties i s consi dered as bei ng assigned to both inside and cut=
sideduties, The July 23, 1979, letter pointed out, inaddition, that the
regular duties of Caief (O erk, apartfromany supervisoryresponsi bil -
ities, eall for outside work im the formof going to the Post office,
calling personally on railway custonmers relative to billing and/or
car usage probl enB and handling waybills and ot her interoffice corre-
spondence between Pl ynout h Depot and Plymouth Yar d (located appr ox-

i mat el y three-quartarsof a mle away).

Claimant asks t he Board t 0 disregard t he defense that t he
regul ar duties of a tChief O erk call for performance of outside work
because that defensewas never advanced in the instant dispute while
it was bei ng handled on the property. Claimant notes that the Carrier's
July 23, 1979 letter setting fertathis defense was witten four days
after filing of the notice of intent. Prior the-eto, carrier had relied
virtually excl usively on the proposition that ¢laimant was open to out-
si de assi gnnent 3 because of hi 3 supervisory status. Examimstion ofthe
record satisfies us that | ssue was never joined on the property as to
whet her the Chief C erk, assuch, had outside duties.

In t hese cireumstances settled and control | i ng authority
precl udes us fr om considering this belated contention. See Trird Divi-
sion Award NO. 20025 (Sickles); 3641 (Sickies); 3950 (Carter); 5107
(parker); 5469 (Carter); 832k (McCoy).Accordingly, We nake no finding
on the nerits of this contention.

Bemaining for consideration is the defense that, by virtue

of hi 3 supervisory status aver 8 Demm%e Clerk who has outside duties
t 0 perform, Claimant as Chief Cl erk nust be regarded as havi ng outside

duties also, for purposes of Section 12, Claimant's basic positionin
this regard is that supervision Of an “outside’ position does not assign
the particular duties, or functions, of that position to that of the super-
VI SI Ng position. |n eddition, Claimant not es that basie supervision Of

the office force at Plymouth, Michigan, was entrusted to the Agent who
was given an al | owance of 137 hours a nonth for tnat purpose, the bulk
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of bis assigned time, By contrast the statenent showing di Sposition
of the ChiefClerk's duties at Pl ynouth reveals that he i s designated,
among Ot her tasks, t 0 "assist" supervisionof the office force and is
given a total of five hours per month for that purpose.

The parties Cite no precedents on the broad i ssue whether a
supervisor, by virtue of hi 3 supervision, t akes on t he attributes of
t he posi ti on supervised, more particularly, | t S character 8s outside
or inside work. NOr does the Board think it necessary to reach that
issue in the present case. Suffice it to imdicate that where, a3
here, the chief Clerk is designated only to assi st in the supervision
of the office force, being gi ven8 total of fi ve hours per month for
t he performanceof that function, and the total office force in the
circumstances consists Of one demurrage cl erk, some of whose &ties
invol ved outside work, the suggestion that the Chief Cerk thereby
become3 an "out si de" worker strains credulity end reason. The Board
rejects that conclusion.

By parity (X reasoning the Board also rejectsCarrier’s
defense that under Rule 24(c) of the Agreenent, Claimaat is not en-
titled to a pemaltyaynent. Carrier predicates this defense onthe
ground that Rule 2&(c) precl ude3 such payment where employes are re-
arranged under Rule 12(a) (1). However, 8s to heretofore found,

Rul e K(8) (1) a4d not permit Carrier to rearrange Cainant In the

I NSt ant case because Claimant was an inside worker and couldnot be
gss:é._gned tg an outside job. The defense is rejected and payment Wil
e directed.

FI NDI NGS: The Tird Di vi si on of the Adjustment Board, upon t he whol e
= record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That t he Carrier and t he Employes involved in this dispute
ar e respectively Carrier and Employes W t hi n t he meaning of t he Railway
Labor Act, 8s approved June 21, 1934;

That this Division ofthe Adj ustnent Board has jurisdiction
over the dispute involved herein; and

That t he Agreenent was viol at ed.
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A WARD

Claim sustained; Claimant shall be allowed eight (8) hours
pay at the pro rata rate for November 7, 10, 11, 12, 13 and 14, 1975.

FATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

U Sraskoar

(]
Executive Secretary

Deted at Chicago, Illinois, this 19th day of June 1981.



