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Arnold orawan,  Referee

(Brothetiood ofRailw8y,Airline 8nd Steamship Clerks,
-~' ( Freight Iiardlers, Bpreas and Station Rnployes~

PARl!IFST0D~:
!Che Chesapeake  and Ohlo RaIlway company

STAWOF CLAIM: Claim of the System Cuuxaittee of the Brotherhood
(GL-8880) that:

(8) The QuTier violated Rule I2 and others of the Clerks'
Agreement November 7, 10, 11, 12, 13, and 14, 19'75, when they required
Ghiaf Clerk Vernon C~cl.l to suspend duties on his regul8r assignment
and peaform dutlee assigned position of Dsmurrage Clerk, 0%?, on e8ch
date.

(b) Oarrier shall mu 8llm Qajm8nt Vernon Qxil eight (8)
hours pay 8t the pro r8ts rCrte for e8Ch dst& 8s 8 reStit Of this tiOI8tiOn.

QPINIONmBOARD: CLslmant Vernon Cecilvas r~gul8rly assigned to the
position of Chief Clerk, c-26, from Monday through

!?Tidsy,8tPlJJUlOuth,MiChi@3Yl. Grady NOSl W8S SSSi@d to the pOSitiOn
OfDeWlT8@ C&&C, C-8?, frouD~OndaythroughFriday8tPlymouth,
Mi&l*. The OdLy Other ~SitiOIl lT@lbWly SSSi5led 8t Plymouth,
Michigan during the time relevant hers was the position of Agent, l'E-3,
held by 8 prior rights !klegrspher, 8 position not CMrdinate% at
this time, with the clerical positions.

Demurrage Clerk Noslw8s 8bSent m his 8ssignumnt,  because
of illness, on N- Tr 10, 11, 12, 13 and 14, 19'75. On those d8tes
the C%mier utilized cZlab&mt t0 do the work of Noel 8s well 8s his oun.
The cl8imhere inissueisthatthe  C8rrier inmaklng this assigrxnsnt
tiol8tedArtlcle 12 and others of the CLerkS'A~eeZ@?t; the F&lsfre-
quested is that Csrrier 811OW Claimant eight (8) hours pBy 8t the pro
rSta l%te fOl- eCrCh d8te cb&U?ant w8S SO UtiliZed.

The parties are In accord that the Chrrler is normally enti-
tled, under Rule 12(a) (1) of the Agreement, to rm tie office
force where prsctioable to perform the work of smployes off sick, with-
in the limitations noted in the Agreement. However, a Note to Rule
Z?(a) (1) 8ncl (2) speclflc8lly and unambiguously provides thst in ap
plying to pr'ovis10ns, "it is understood th8t smployes assigned to do
inside work will not be assigned to move to outside work."
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zhe crnx of Claimant's complaint here is that as ctrief
Clerk, 8.l.l hi6 dUtiSS 8re Of an inside I&U??, or perfolmcd Within
the Office;,that the duties of 8 DsIs~~~ Clerk,Whi& Cl&imant
was utilized to perfarm, partakes Of outside duties; 8Ild that
Clalmnt's utili38tlon to p3rform those duties vioLst.es the Ape-
ment.

&outthe h8dling of the claim 011 the pperty, Carrier
took the position that CLsimant, in the capacity of Mef Clerk, Is
responsible for the supervision of employes who 8re assigned to work
"ill3ide" 86 Well 8s "OUtSide," ami, therefore,bythe  verymture of
these supervisory duties, the Qlief Clerk Is considered as assigned
t0 both "inside" 8nd "OUtSi&e" dutieS.

On July 23, 1979, Csrrier wrots to the Organization reiter-
ating its pOSitiOn that, 8s Qlief Clerk, C%imant by the nature Of his
superdsory duties is considered as being aSSie;nad t,~ boi,h bei& ami oaf-
elde duties. The July 23, 19'79, letter pointed out, in addition, that the
regul8r duties of Qlief Clerk, apart  from any superiisory responsibil-
ities, c8ll for outside work in the form of going to the Post Gffice,
calling personally on railway customers relative to billing and/or
car usage problem3 and handlingw8ybil.l~ 8d other interoffice corre-
spondence bebeen Plymouth Depot and Plymouth Yard (loorted approx-
imately three-qnarters  of a mile 8~8~).

Claimant ask3 the Board to disregard the de?ense that the
regular duties of a Qrlef Clerk c8ll for pzrformmc3  of outside work
because that defense VBS never advanced in the instant dispute while
it was being handled on the ~opsrty. Claimsnt notes that the Carrier's
July 23, 197'9 letter setting forth this defense ~8s written four &+ys
after filing of the notice of intent. Prior the-eto, Czcler had relied
virtually exclusively on the proposition that Qaimutwas open to out-
side assignment3 because of hi3 3upervisory status. ~zation of the
record satisfies us th8t Issue ~8s never joimd on the propetiy as to
whether the &lef Clerk, as such, bad outside duties.

k these CiPZuUIStaINXS settled .ad controlling 8uthority
precludes us from considering this belated contention. See ThirdDiti-
sion Awad NO. 2C@5 (Sickles); 3641 (SicUes); 3950 (m-tier); 5107
(parker); 5469 (Osrter); 894 (McCoy). Accordl@y, we make no fiz&i.zq
on the merits of this contention.

Ransining for consideration is the defense that, by virtue
of hi3 supenrisory status aver 8 Demurrage Clerk who has outside duties
to perform, CLalziant as Ghief Clerk must be regarded as having outside
duties also, for purposes of Section 12. LX8immt's basic position in
this regard IS that 3upervi3lon of an “outside” position does uot 333im
ths pxticular duties, or functions, of that position to th8t of the super-
vising -sition. In addition, Zldm8nt notes that basic supenrision of
the office force at Plymmth, Michig8n, was entrusted to the Age& ;Iho
was given an allowance of u7 hours a month forthatpu,-pose, thebulk
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of his asslgned time. By contrast the statement showing disposition
of the 5lef Qerk's duties at Plymouth rea that he is deslgnated,
among other tasks, to "assist" SU~SiOn of the office force and ie
givenatotal offlvehoum permonthfar thatpurpose.

The'pxrtles cite no precedents on the broad issue whether a
supervisor,  by virtue of hi3 sup3r%lsion,  takes on the 8ttribUteS of
the position 3upetised, mrs garticularly, Its chsz8cter 8s outside
orlnsldswork. Nor does theBo8rdthinkitnecess8rytoraachthat
issue in the present case. Suffice it ta lmilcate that where, a3
here, the Udef Clerk is designated only to assist in the SupervTJion
of the office fOra?,bsing  given8 totaloffive hours permonthfor
the prforsunce  of that function, and the total office force 13 the
cFrwmstance3 consists of one demumge clerk, some of whose &ties
involved outside work, the suggestion that the Chief Clerk thereby
become3 an "outside" worker strains credulity and rea3on. T&e Board
rejects that contiusion.

By pity Of reSSOld.llg the BO8l-d 8130 IEjeCt3  Carrier’s
defense that under Rule 24(c) of the Agreement, Claimant is not en-
titledtoapen8lt payment.

k(c)
Carrier predicates this defense on the

ground that Rule 2 preclude3 suchpsymentwhere  employas 8re re-
arr8nged under Rule X2(8) (1). However, 8s to heretofore found,
Rule K(8) (1)did notpemit Carrier to rearrange Claimant In the
instant CaSebeC8Me ChIimsntVaS aniUSidewOrker8nd could nOtbe
assigaed to 811 outside job. The defense is rejected and payment will
be directed.

FINDINGS: !Ihe 'Third Division of the Adjus+nt Doard, upan the whole
record and all the evidence, finds and holds:

Thatthepsrtiesw8lvedoralhearing;

That the Carrier and the Rnployes involved in this dispute
are respactively Carrier and tiployes within the meaplng of the Railway
Labor Act, 8s 8pprO~ed Jlme 21, 19%;

That this Ditisiou of the Adjustment Boardhas &ri3dictlon
over the dispute involved herein; and

That the Agreement was violated.
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Claim suStaIned;  Qaimant~hallbe alUwedeight(8)hours
BY at the pro x-842 rate for lp0vembe.r 7, 10, 11, 12, 13 and 14, 1975.
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Ne2IoNALRAILRoADAIkTuslMENTBQARD
By Order of Third Division

ATEST:

Dat.edat Chicago, Illinois, this Wth day of June198l.


