NATIONAL RATLROAD ADJUSTMENT BOARD

Avard Number 23329
THIRD DIVISION Docket ¥umber CL- 22800

Maxrtin F. Scheimman, Referee

(Brotherhood of Rallway, Airline and SteamshiP Clerks,
: Freight Handlers, Express and St at | On Employes
PARTIES TO DISPUTE: |

(Southern Railway Company

STATEMENT OF CLAIM: Claim of t he System Committee of the Brotherhood
(61~8715)t hat :

carrier violated the Agreement at Atlanta, Georgia, when it
suspended Mr., J. S. Baker, Cl er k at Imman Yard, from the service of the
Carrier beginning October 27, 1976, through November 25 1976.

Carrier shal| be reguiredt 0 compensate M. J. S. Baker at

hi sre%ul ar rat eef pay for all time lost during theperiod Cct ober 27
t hr ough Novenber 25, 1976,

OPI Nl ONOFBOARD:  Claimant, J. 8. Baker, after investigation, was

. suspended thirty (30) days for tardiness. The in-
cident which led to this dispute eceured on Cctober 24, 1976, Claimant
arrived 4o work 4 minutes past hi S scheduled T:00 AM, reportingtime.

~ The Organization acknow edges that Claimapt was |ate that day.
Eowever, it believes that Carrier violated Rule O-1(c) of the Agreenent
by considering tardiness nore than 30 days Frevi ous to Cctober 24, 1976,
in determining t he penal ty to be imposed, [t asserts that consideration
of past of fenses emounts t0 arbitrary, eaprieiousand unreasomable acti on.

RULE C-1(e) st at es:

"(c) No enpl oyee will be disciplinedfor any
matter of which the Carrier has had know edge fornore
t han thirty (30) days.”

. There can be no doubt that Claiment is guilty of tardiness. He
admt8 as nuch. His explanation that he overslept is no mitigation in any
sense of the word. An employe NUSt insure that hereports 4o work at his

scheduled reporting time. Wien Cl aimant failed to do so, he subjected him

self to appropriate disciplinary action.
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The fine] question that remeinsi St he appropriate di Sci pline.
It 48 a wel | established exd a fundamental | abor rel ations principle that
t he penalty to be mssessed, once & violation of & rule or a policy has
been establ | shed, depends upon many factors. Chief amongthese, isthe
seriousness of the proven offense apd the employe's pricr work history.
The Seriousness of the provenof fense is a consideration because regard-
| eSS of an employe's ® xaupl srywork recoxd, certain of f enses ere t hought
to be SO serious ard SO unzccepteble as t0 permt a departure from fune
damental concepts of progressive discipline. Thatis, the offense may
besooutrageousso as to allow an employer to actin a way that it may
not act i n so=called "miner® discipline cases.

An employe's work record i s al so an importart consi deration 4n
determining the discipline to be neted out so as to determ ne whether
progressive discipline is working. That i s, an employe's past record i s
an I nportant consideration in determining the appropriate penalty. Surely,
afirst ti me offender in "minor" discipline matters ought to be treated
differently than a repeated offender.

Incontrast, an employe's past record i S N0t a proper consideration
in dealing with whethert he employe isguilty of the offemse hei S charged
Wth. This isbecause Qur system of lsbor relations rejects the concept
that an employe probabl y committed t hi S offense because he aid it previously.
Arbitrators ani refereesreject the theory that en employe hast he propen-
Sity to commit an offense. See Awards 23183 and 23189,

Thus, here, Carrier Was ful |y warranted - once Claimant's QUi | t
on Cctober 2&,1976,was determined - to exanine hi s pest record in Or der
to determinethe properlevel of discipline to be imposed. The record
indicatest hat Claiment's time snd attendance recordis wanting. |In fact,

-only two months previous to t he time Of thi S diseipline, he bad been i S-

sued a ten(10) day suspensi on for tardiness. G ven this Fggt record

Carrier's | nﬁositi on of a thirty (30) day aiscipiine cannof be constr lied
as being either arbitrary, capricious or unreasonsble,

FINDINGS: The Third Division ef the Adjustment Board, after giving the
parties t 0 this di sput e due notice of hearing thereon, end
UpoN the whole record and all theevi dence, findsend holds:

That the Carrier and t he Employed Nnvol ved in this di Spute

are respectively Carrier and Bmployes Wi thin the neaning of the Railway
Labor Act, as approved June 21, 193k;
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That this Division of the Adjustnent Board has jurisdiction
over t he disputeinvolved herein; and

Thatt he Agreement was not vi ol at ed.

AWARD

cl al mdenied,

NAT! ONAL RAILROAD ADJUSTMERT BOARD
By order of Third Di vision

AM&M
ecutrve oecretary

Dated at Chicago, Illinois, t hi s 19th day of Jume 1981.



