NATTONAL RAILRCAD ADJUSTMENT BOARD
o Awar d Nurmber 23333
THIRD DI VI SI ON Docket Nunber ¢1-23110

Joseph A Sickles, Referee

Br ot herhood of Railway, Airline and St eamshi p O erks,
Freight Handlers, Express and Station Employes.

PARTIZS TO DISPUTE: { o _
Chi cago, M Iwaukee, St. Paul and Pacific Railroad Conpany

STATRMENT OF CIAIM: O %i mof the SystemComittee of the Brotherhood (GL.-8864)
that:

1) Carrier violated and continues to violate t he Cl erks' Rules
Agreenent at Chicago, Illinois commencing March 28, 1978 when it failed to
assign Position No. 41hkk0, Claim Investigator,t o enpl oye Robert W Royer.

2) Carrier further violated the Agreenent when it refused to
grant Employe Robert w, Royer an investigation as per his request in line
with the provisions of Rule 22(f).

3)carriershal | now be required to recogni ze Employe Royer's
seniority rights, assign himto Position No. 41k4o, and conpensate himfor
an additional day's pay at the appropriate rate for each workday he is denied
his contractual rights to that position.

L) Carrier shall be required to pay interest in the amunt of seven
aodone-hal f (T&)}percent per annumon all wagel 0ss sustained as set forth
under |tem3of the claimuntil the vielation has been correct ed.

OPI NLON OF BQOARD: Wien the Carrier advertised, by Bulletin No. 16 Position
No. L41LkO (Claim |nvestigator) in March of 1978, the Claim
ant complained to Carrier that the POSi ti on was awarded to a "junior" enpl oye.
The Carrier repliedtothe Claimant that after an interview and careful con-
sideration of a1l factors "...you Were not awarded this position beeause, in
ny opinion, you did not possess sufficient fitness and ability to handle it."

The Employe requested an unfair and unjust treatnment hearing under
Rule 22(f):

"(f) An enploye, irrespective of period enployed, who
considers hinself unjustly treated, other than cowered by
these rules, ehall hare the same right of Investigation and
appeal , in accordance with preceding sections of this rule,
provided witten request, which sets forth employe's com
plaint, is made to the imediate superior officer within
fifteen (1.5) days from cause of conplaint."
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e Carrier responded in the negative, stating that the cited rule may be

i nvoked onmly when the alleged unjust treatnent is for an offense, occurrence

or circunstance not covered by a rule in the agreenent; whereas the Carrier
based the non-assignment to the position on the specific words of Rule 7of the
agreement: -

"RULE 7 - PROMOTION

Emplovescovered by these rules shall be in line for
promotion. Promotion shall be based on seniority, fitness
and ability; fitness and ability being sufficient, sen-
lority shall prevail.

NOTE: The word 'sufficient’ is Intended to
nmore clearly establish the right of
the seni or employe to the new position
or vacancy where two or nore employes
have adequat e fitness and ability."

The Employes contend that Rul e 7supports t he Employe's contention
that the position should have been awarded to him and Rule sestablishes a
qual i fying period of thirty days once an enploye is assigned to a pernanent
vacancy. However, the Organizetion describes the "npst important fact inthis
dispute" as the denial to the Gaimnt of the right to disprove the allegations
set forth by the Carrier. Accordingly, he should have been provided with an un-
just treatment investigation under Rule 22(f) when it was requested.

Inits submission of the case to the Board, the Carrier reiterates its
position that Rule 22(f) may only be invoked when the asserted unjust treatment
is for an offense, oc-ence or circunstance not covered by a rule of the agree-
nent, and because of the fact that Rule 7of the agreement speaks to the partic-
ul ar issue,the Carrier was therefore not required to grant an investigation
under Rule 22(f). Inthis regard, certain Awards concerning di Sputes between
these parties were cited by the Carrier, but Carrier asserts that the authors
of the Awards did not understand the |anguage "other than covered by these rules."”

Be thatas it may, thiS Board iS inclined to find that the carrier
deni ed the Claimant the right to submt his contentious in au unjust treatment
hearing. In this regard, we have considered the various Awards which have re-
sol ved disputes between these same parties, and we have noted that the Referees
have concl uded that in similar circunstances the Employes have been entitled to
pursue their contentions, notw thstanding the phrase "other than covered by
these rules." Regardless of whether the meaning of those words is ",..anything
but cleex", as statedin Award 9415,it woul d Seemthat there cones a time when
en adoptlon ofawards bet ween t he perties establishes certain rights Whi ch may
be altered only at the bargaining table and not in a proceeding such as this.
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Further, we showid note that our own predilections as to the potential
out come of adisputemay not control when a similar issuebetween the sane
parties has been resolved, unless the prior resolution i s pal pably erroneous
V% are not preﬁared to make such a finding in this dispute, and accordingly,
we find that the Carrier violated the =mploye's rights when it refused to
grant [tlki)man investigation under Rule 22(f). Accordingly, we wll sustain
Claim

The Carrier raised objection to the proPriety of daimNo. 4 while
tohe matter was under review on the property. W tind no basis for sustaining
aimNo. a4

FI NDI NGS: The Third Division Of the Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;
~ That the garrier and the Employes i nvolved in this dispute are
respectively Carrier and Employes Wi thin the meaning of the Railway
Labor Act, as approved June 21, 1934;

' That this Division of the Adjaustment Board has jurisdiction over
the dispute involved herein; and

Thatt he Agreenent was viol ated.
Aw ARD

CaimNo. 2 and No. 3 are sustained, pursuant to the Qpinion
of Beard.

NATTONAL RAI LROADADSUSTMENT BOARD
By Order of Third Division

ATEST: [}
Faecutive Seecretary

Dated at Chicago, Illinois, this 19th day of June 1961.



DISSENT OF CARRIER MEMEERS
TO
AWARD 23333, ( DOCKET CL-23110)
(Referee Si CKIes)

It was argued in this case that the main point et i Ssue was:

¥, . ..does the claimnt who was slleged to laeck sufficient
fitness and ability for assigomenmtto Position No.lklkkg,
Caimlnvestigator, have a rignt to an unjust treat nent
heari ng underRul e 22(f},*

The Majority identifies this issue as "the nost Inportant fad"
(p.2) 4n thi s case.

The Majority i n Award 23333 concl uded that the O ainant had such
eright. But the Myjority then proceeds to dispose of the matter as if
the underlying Issue, that of Claimant's qualifications for the position
had been substantiated In the record. Nothing could be further from the
evi dence of record.

At the bottom of Page 2 of the Award, t he Majority speaks of
rights end the continuance ofrights that have been confirmed by pri or
award determnations. While the Myjority has focused on the asserted
right to a Rule 22(£) hearing, the Majority has totally Ignored the under-
lying issue in t hi s case which vas, i S end continues to be the Carrier's
right to meke t ne determination of an enpl oyee's qualificetions. This has
been confirmed | N many awards of thi s Division | nvol ving t he same parties:
Awards 9947 (Rose); 1Tikl (Devine); 18802 (Ritter); 21119y (Lieberman);
21385 (McBrearty); 22bb2 (Sickles); 23064 (Sickles).

| n Award 2111y this ri ght was st at ed:

*Both parties agree that this Board has hel d consistentlyover
the years that the current possession of fitness and ability
is an indispensable requi site which nust be net beforeseni or-

ity rights become effective for a promotion. It is agreed

further that Carrier's judgment oftitness and ability wild
prevailunl ess it can be shown to have veen arbitrary and

capricious. in addition, we nust reiterate a [ong held prin-
ciple that Carrier is not obligated to give an empioye a trial
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“on a position when it has determined that ne is | acking
in ritness and ability (Bee Awards 123y4, 16480, 18025
and 18651)
in this ease there was mattenpt to rebut or chall enge the
Carrier's determination 0of qualificationm on the pruperty. | n fact,there
vere five (5) otner enpl oyees, senior to tne Clalmant, who were nt con-
sidered qualified.
1n deci di ng Claimant‘s qual i fi cati on vithout demonstrating t hat
t he Carrier*s det erm nati on wes i n error, this sward has exceeded t ne juris-
diction of tnie Board by 1ssuing a comclusion Upon which taere is mbesis
in t he recurd. The Majority then compounds its error oy awarding t hat
Claimant be placed onthe position as if he was comtractualiy entitled to
tue assignment, Such disposition exceeds QUr Jurisdiction - Thira Division
Avaras 10867 (Kramer); | . 2336 (Englestein); 13840 (Coburn); 15521 \kenan).
This isall t he more giaring | at he absence ofevidence t hat Ciaimant was
qualified.
if, ast ne Majority has concluded, the Cainant had a right to a
22(f) hearing, then the appropriate renedy shouldhave been asstated in

Third Division Award6233 (Lynch) between t hese same parties:

", . ..this Award hol ds Carrier violated Rul e 22(g) only by
failing togrant C ai mant en investigation. \\é have not
hel d t hat Carrier's disapproval of C ai mant for Service
was mt justified.... There la no evidence before wusthat
such zli'ct I on on Carrier‘spart wae viol ative of theAgree-

ment,
Recent Awar d 23066 (Si ckl es) concl uded:

"Accordingly,while we do nt disturb the Compemy'sbasic
contractual rightsto disqualify in general terns, none=
theless in this particul ar case we tindt hat theClaimant
ghould be given a reasonabl e opportunity to qualify on the
next position {0 whi I'S seniority would entitle him and
we direct the Carrier to gramthimthat opportunity."”
(Emphasis edded)
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To provi de that an enpl oyee be gi ven t he contractual opportunity
to demstratt his qualificetion,or as t he Employees argued on the property,
to give the "employehis day im court t 0 disprove any anmd al | of the Carrier's
aliegations...."“shouwld t hen have beent he result provided by Award23333.

I nstead, the Majority reached a conclusion that ispredi cated upon assunption,

7

nm evi dence.

Ve dissent.




Serial No. 311

FATIONAL RAILROAD ADJUSTMENT BOARD
THIRD DIVISION
IRTERPRETATION NO. 1 to AWARD NO. 23333
DOCKET §O. CL-23110

NAME (OF ORGANIZATION: Brotherhood of Rallway, Airline and Steamship Clerks,
Freight Ha.milers, Express and station Employes

NAME OF CARRIER: Chicago, Milwaukee, St. Paul and Pacific Railroed
Compeny

Upon application of the Carrier involved in the above Award ,
that this Division interpret the sane in the light of the dispute between
the parties as to the meaning and application, an provided for in Section 3,
First (W) of the Rallway Labor Act,anaprroved June 21, 1934, t he following
interpretation 1is made:

|t 48 well settledt hat the purpose oran interpretation isto
explain the Award as origimally made ard not to make 2 new Award,

The original Award(upon which an interpretation is sought)
held that theCarrier violated theagreenent.

Inits request for an interpretation, the Carrier seeks to review
t he correctnessof theAwardand to question the basisfor sane. A request
ror an interpretation i s not t he vehicle t o use t 0 accomplish that result.
Ve have agai n reviewed Anard No. 23333 and find that the reasoning isclearly
set forth therein.

Ref eree Joseph A Sickles who sat with t he Divisionas a neutral

menber when Award No. 23333 was adopt ed, al so perticipated with the Division
I N meking this interpretation.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By order of Third Division

ATTEST:  Acting Executive Secretary
Nat i onal Reilroad Adjustment Board

By

semarie Brasch - Administrative ASSI ST ant

Dated at Chicago, Illinois, this 27th day of January 1983.
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LABOR MEMBER S ANSVER
TO
CARRI ER MEMBERS' DI SSENT
TO
_ AWARD 23333, DOCKET CL-23110
(Referee Sickles)

Most of what is contained in the Carrier Menbers'

Di ssent was considered and rejected by the Majority in
arriving at_the decision to sustain clains numbered 2 and
3; however, it is the utnost in sophistry for the Dissenters,
in view of this record, to wite:

"In this case there was no attenpt to

rebut or challenge the Carrier's determ -

nation of qualification on the property."
when, in fact, Caimnt was denied each and every attenpt to
demonstrate that Carrier was wong regarding his fitness and
ability fromthe inception of this disputel

The "adjustnent" of this dispute exceeded no jurisdictiona
limts and, in view of the facts of record, was a nost fitting
conclusion and vindication of Claimant's rights which had
been deni ed himsince March 28, 1978.

Since March 28, 1978 Claimant clearly was denied the
right to work the position sought and denied the payment which
wor ki ng that position would have given him There was anple
justification to sustain claimnunber 4 and thus pay C ai nant
for the loss of the use of that noney he shoul d have had be-
ginning March 28, 1978, however, the Referee decided otherw se.

The Award, as rendered, is quite correct and the Dissent

does nothing to detract fromthe soundness thereof.

. b\giﬁtcher, Labor ember




