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(Chicago, Milwaukee, St. Psul and Pacific Railroad Company

STATMZNT OF CIMH: Claim of the System Coamittee of the Brotherhood (CL-8864)
that:

1) Carrier violated and continues to violate the Clerks' Rules
Agreement at Chicago, Illinois commencing March 28, 1978 when it failed to
assign Position No. 41440, claim tivestlgator, to employe Robert W. Royer.

2) Carrier further violated the Agreement when it refused to
grant Employe Robert W. Royer an investigation as per his request in line
with the provisions of Rule 22(f).

3) Oarrier shall now be required to recognize Enploye Royer'a
seniority rights, assign him to Position No. 43.440, and compensate him for
an additional day's pay at the appropriate rati, for each workday he is denied
his contractual rights to that position.

4) Carrier shall be required to pay interest in the amount of seven
aodone-half (7s) percent per annum on all wage  loss sustained as set forth
umber Item 3 of the claim until the v-lolation has been corrected.

OPINION OF BOARD: When the Carrier advertised, by Bulletin No. 16, Position
No. blk.40 (claim Investigator) in March of 1978, the Claim-

ant compLaIned  to Carrier that the position was awarded to a "junior" employe.
The Carrier replied to the Claimantthatafteraninterviewand careful con-
sideration of all factors "...you were not awarded this position be-use, in
my opinion, you did not possess sufficient fitness and ability to handle it."

The mploye requested an unfair and unjust treatment hearing under
Rule 22(f):

"(f) An employe, irrespective of period employed, who
considers himself unjustly treated, other than cowered by
these rules, &all hare the same right of Investigation and
appeal, in accordance with precediw: sections of this rule,
provided written request, which sets forth employe's com-
plaint, is made to the immediate superior officer within
fifteen (1.5) days from cause of complaint."
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"3e Carrier responded in the negatlvc, stating that the cited rule may be
invoked only when the alleged unjust treatment is for an offense, occurrence
or circumstance not covered by a rule in the agreement; whereas the Carrier
based the non-assignment to the position on the specific words of Rule 7 of the
agreeneat: _'

"RULE 7 - ?RCMXUON

Ehployes  covered by these rules shall be in line for
promotion. Promotion shall be based on seniority, fitness
and ability; fitness and ability being sufficient, sen-
iority shall prevail.

NOTE: The ward 'sufficient' is Intended to
more clearly establish the right of
the senior employe to the new position
or vacancy where two or more employes
have adequate fitness aad ability."

The Rnployes contend that Rule 7 supports the Raploye's co!Ycention
that the position should have been awarded to him, and Rule 8 establishes a
qualifying period of thirty days once an employe is assigned to a permanent
vacancy. However, the Organisation describes the "most mt fact in this
dispute" as the denial to the Claimant of the right to disprove the allegations
set forth by the Carrier. Accordingly, he should have been provided with an un-
just treatment investigation under Rule 22(f) when it was requested.

In its sutxnission  of the case to the Eoard, the Carrier reiterates its
position that Rule 22(f) may only be invoked when the asserted uojust treatment
is for an offense, oc-ence or circumstance not covered by a rule of the agree-
ment, and because of the fact that Rule 7 of the agreement speaks to the partic-
ular issue, the Carrier was therefore not required to grant an investigation
under Rule 22(f). In this regard, certain Awards concerolng  disputes betweeil
these parties were cited by the Carrier, but Carrier asserts that the authors
of the Awards did not understand the language "other than covered by these rules."

Re that as it may, this Boerd is inclined to flod that the QuTier
denied the Claimant the right to submit his contentious in au unjust treatient
hearing. In this regard, we have considered the various Awards which have re-
solved disputes between these same parties, and we have noted that the Referees
have concluded that in similar circumstances the IInployes have been entitled to
pursue theti contentions, notwithstanding the phrase "other than covered by
these rules." Regardless of whether the !!xxting of those words is "...anything
but clear", as stated in Award 9415,  it would Seem that there comes a time when
&n edoption of aWaP% between the pa-ties establishes certain rQ,hts which my
be altered ouly at the bargaining table and not in a proceeding such as this.
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Further, we shoul~d note that our own predilections as to the potential
outcome of a diq-mte may not control when a sisilar issue between the sane
parties has been resolved, yunless the prior resolution is palpably erroneous
We are not prepared to nake such a finding in this dispute, and accordingly,
we fiud that the IXrrier violated the Zmploye's rights when it refused to
grant him an in=stigation under Rule 22(f). Accordingly, we will sustain
Claim No. 2.

The Carrier raised objection to the propriety of Claim No. 4 while
the matter was under review on the property. We find no basis for sustaining
Claim No. 4.

FINDINGS: The Third Division of the Adjus"tment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That +he &mier and the I+kployes involved in this dispute are
respectively Carrier ad Rnployes within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adj.ustment Board has jurisdiction over
the dispute involved herein; and

That  the Agreement was violated.

A I? A R D

Claim No. 2 and Ro. 3 are sustained, pursuant to the Opinion
of Roard.

R4TIORAl RAILROAD ADZ!Smml'ECARD
By Order of ,Third Division

ATLEST:

Dated at Chicago, Illinois, this 19th day of June 1981.
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(Referee Sickles)

It was argued In this case that the main point et issue was:

,I . . ..does the claimant who was slleged to laca sufficient
fitness and ability for assi~nt to Position No. 41449,
Claim Investigator, have a rlgnt to an unjust treatment
hearing under Rule 22(f)."

The &ajority identifies this issue as "the most Important fad"

(p.2) in this case.

The lkjority in Award  23333 concluded that the Claimant had such

n right. Rut the Majority then proceeds to dispose of the matter as If

the underlying Issue, that of Claimant's qualifications for the position

had been subslxurt.istsd In the record. Nothing conld be further fromths

evidence of record.

At the bottom of Page 2 of the Avard,  the Majority speaks of

rights and the continuance of rights that have been confirmad by prior
I

award determinations. Wh1l.s the Majority has focused on the asserted

right to a Rule 22(f) hearing, the lkjorlty has totally Ignored the under-

lyins issus In this case which VW, is and continues to be the Carrier's

-to make tne detenslnatlon  of an employee's qualIfIcationa. This has

been confina?d in many awards o? this Mvislon Involving the seam parties:

Awards 947 (Rose); li?bl (Devine);  188~2 (Rltter); 21~9 (Lieberman);

2l385 (McRreartyJ; 22442  ( S i c k l e s ) ;  23064  (Slckl.es).

In Auard 2llly'thls right vas stated:

"Bath parties agree that this Board has held consistently  over
the years that the current possession of fitness and ability
16 an mdlspensable requisite which must be met before senior-
ity rights become effective for a pronmtion. It IS agreed
further that Carrier's judgmsnt of f'itness and ability vill
p~~~ail unless it can be shown to have seen arbitrary and
capricious. ln addition, ws must reiterate a long held prin-
ciple that Carr%er Is not obligated to give an employe a trial
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%n a position when it has determined tnat ne iS lacking
indfFlt5;; and ability (Bee kvarde 323514, 16480, 18025*.

.
ln this caee there vaB m attempt to rebut or challenge the

Carrier"a deternunation  of qual.i?ication on the property. In fact, there

vere five (5) otner employees, eeniorto tne Claimant, who vex-8 mt con-

sidered qualified.

In deciding ClalmaUt~B qualification titmut demmtrating that

the Camierln determination was in error, this award has exceeded tne j~rie-

diction of tnis Board by xzulng a conclueion Upon vhlcb taere IB m baeie

In the recuti. The Majority then copapounds ite error my evardil@ that

Clalmant be placed on the position as if he va8 contractually  entitled to

tue aasignmnt. Slb2h diBpoBition  eXCeedB Our jUl%~dl~tlOB  - Tnim mtiSiOn

Avams  lO&37 pmmnr); I.2336 (Englestein); 13840 (Coburn); 15521 (lrman).

This LB all the mre glarmg lathe absence 0r evidence that Claimant ves

qunlified .

lf, an tne We()ority has concluded, the Claimant had a righttO a

22(fj hearing, then the appropriate remedy nhcdd have been aB stated in

Third Division Award 6233 (Lynch) betveen these Bame partle6:

n . . ..thiB Avard holds Carrier violated Rule 22(g) only by
failing to grant Claimant an lnvt9tlgatlon. We have mt
held that Carrier'lr dieapproval of Claimant ior Berqice
wan m t justified.... There la no evidence before UB that
BUCh action on Carrier’e  part vas violative of the Agret-
mnnt. "

Recent Award 23066 (Sickles) concluded:

“Accordingly,  while we do mt disturb the Company’n  basic
contractual rights to disqualify in general terms, mne-
thelees in this particular caBe ve find that the Claimant
should be given a reasonable opportunity to qualify on the
next ponltion to which his seniority voU3.d entltle him, and
we direct the Carrier to grimt  him that opportunity."
(l%@asie added)
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To provide that an employee be given the contractuel ~rtunity

to demnstratt his quaUficatlon,or as the Exuployees argued on the property,

to give the t(tmployC  his day In court to diBpmVe any and all of the Carrler’n

aliegations . . . . "-&ould then have been the reeult provided by Ati 23333.

Instead, the Majority reached a conclueion that iB predicated upon assumption,

mt evidence.

We dlBBent.
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INTEPHUmN NO. 1 to AWARD NO. 23333

DocKEl!lio.u.I-23l.lO'

NAMN (Ip oFtGAmurnN: Brotherhooa  of RBilvafr, urllm a n d  s-hip clerks,
Iprai@xt Randlere,  BEpre~e  a n d  S t a t i o n  anplosa~

Upon application of the Carrier invnlved in the above Award
thatthisDivlslonlnterpretthc  same In the Ughtofthe disputebetween'
the parties as to the meaning and application, an provided for in Section 3,
First (m) of the Railvay Labor Act, an appxwud June 21, 1934, the iowing
interpetation iB made:

It 1s Well Bettlcd  that the purpose Of an interpretation iB t0
uplaintheA~asori~~madcandnotto~anewAwssd.

The odglnal Award (upon which an lnterprds tiOn in BOU@t)
heldthattha Carriervlolatedthe  agreement.

In its request for an lnterpretatlon,  the Carrier seeks to review
the COIFB~LXSB  of the Award and to question the ~SBIB  for same. A request
ror an in~tion is not the veblcle to use to accompl&h that result.
We have again revieved Award No. 23333 a& find that the reasoning Is clearly
setforthth~ln.

Referee Joseph A. Sickles who sat with the mV%BiOn as a neutral
member when Award No. 23333 was adopted, also garticipsted with the mtision
in EddJlg this lnterprcte;t1on.

NATIONAL FlAamAD ADJm'lMENT BQAFD
BY order of TV&d mtision

ATTEST: Acting Executive Secretary
National Pailrcad Adjustment Board

Bemarie Brasch - AdminIstratIve  Assistant

,
Dated at Qlcago, Illinois, this 27th day of January 1983.



.’ I&OR MEMBER'S ANSWER

CARRIER &:RS' DISSENT

- - AWARD 23333, &XT CL-23110
(Referee Sickles)

Most of what is contained in the Carrier Members':
Dissent was considered and rejected by the Majority in

\.
arriving at-the decision to sustain claims ~numbered 2 and

3; however, it is the utmost in sophistry for the Dissenters,

in view of this record, to write:

"In this case there was no attempt to
rebut or challenge the Carrier's determi-
nation of qualification on the property."

when, in fact, Claimant was denied each and every attempt to

demonstrate that Carrier was wrong regarding his fitness and

ability from the inception of this dispute1

The "adjustment" of this dispute exceeded no jurisdictional

limits and, in view of the facts of record, was a most fitting

conclusion and vindication of Claimant's rights which had

been denied him since March 28, 1978.

Since March 28, 1978 Claimant clearly was denied the

right to work the position sought and denied the payment which

working that position would have given him. There was ample

justification to sustain claim number 4 and thus pay Claimant

for the loss of the use of that money he should have had be-

ginning March 28, 1978, however, the Referee decided otherwise.

The Award, as rendered, is quite correct and the Dissent

does nothing to detract from the soundness thereof.

. vtcher, Labor  PIemSer


