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D o c k e t  Number CL23374

(Brotherhood of Railway, Airline am3 Stesmship Clerks,
(Reightiiadlers,  EFxp-ees and Station~loyxm

~El&JolietandEasternRallwsy Caqsny

Wofthe System Cacdttee oftheBrotherfic4
(GL-9280)  that:

1. Cam-la violated the effective Clarke'  Agreermnt when, fol-
lowizq an lnvestigstion on October 9, 1979, It arbitxally and cspriciously
dismiseed Clark Mick3el R. Peer from Its service- effective October 11, WY,
without just cause.

2 .  QuTiersbe;LlnawbareqaFredtoreinetateClarlrMichaelR.Pocr
tolts serdcewith  seuiorityandallotharights  udqaimialldhis record
cl.esredofanycbmge.

OPINION OF BOARD: Cltrlmant,MichselPar,altsnsportatiollCLerk,vaehired
on August 15, 1978 and camenced work on September 9, 1978.

He was in an autanobile accident on September 12, 199. When called at hcmc
by Meager Smith on October 3, 1979 about not protecting his position, clsim-
antsaidhewas under the care of his personalphysiciaqhad  crushed knees,
was presently on crutches, usedhot dice pck8,hsd seenhis physicianon
September28tb  esdhadanappolntm?nti2m  nextweek,and  saidthatinhls
condltionhe  could not be erpctedto corns to-k. During this conversation
clainantuas  int'ozmsdthathis  persomlphysiclanhadwrittento  the Carrier
on September 25, 1979 that "I have released hh for work."

onoctober 4, 199 clalm5twas  chwgsaas follows:

'*mat at appmximately 5:15 FM, October 3&979,
youallegedlymade  false statemnts toMr.J. &With,
ltanager, INFO system, rem the e fco: your
absence from the service of the C&n-la since  Sept-
ember 25, 1979."

Aftera hearing onOctoba 9,1979 elaimantwas  rlismissedeffec'tive
October 11, 1979. The Organlsatlon contends that all of claimant's statements
thatdaywere  true ani therefore there is noplausible epldence in the record
that he u&e false statemnts.



Although claimantmsyhavebeentelllngthetm~lnavery
nsmow sense, e.g., he nay well have been using ice and hot packs, the
determimtlonthsthewss notableto workwas hisalone an3 completely
at cdds with ths repeated professional statements of his ovn persozn31
phyeicianwhom  he was seeing regtrlsrly,  and of whose pofesslonal
oplnlonhewasaware. OnS@emberl2,1~9the hospital hewas taken
to sftertJmaccidsnta~ntly~s~bedr0utine care,includingice
for f&y-eIght hours  andreleased cJ&nuntwlththere~~tionthat
he see his fa&ly physician within 24--48 hears. Cal Septemba  25, 1979
-ha&s physidan wrote to the Qrria that clainWt'8  Dx-rajs  are
nsgatimad Ihave releasedhimfarwork. However, thismantells um
thatit%3cmpanypollcythatanyonehro‘tbegiven  3OcIayaoff. Inmy
OpilliOnthiSiS~ warantedin  cases of this kl3& If this is indeed
a=@+-vpo~wofyaarcolrrpsnj, then I think it's okay for you to
gxant this type of leave ami not I."

Ihs doctor agaln infonmdthe  CcmpanyonOctober 5,197Ythat
clsimsntva~  re~3sbdfozwork onseptember25,  igy,sadtbatclaimant
volnnteeredthat"hewas not go~backtoworkkcausehis  job includes
MUdng4to5milesadayardcl~ingaodsharldanythinghappento
hiskneesdoingthls,hewillbeseairrgscauone. AtthUipolnt1tol.d
himhewas m,,to consultanyorthopsdLc.surgeonofhis  cholceregard-

Ihado&xrwemt ontoreitemte "Myoriginalrelease
2 gk?iu% date mentioned above (SepteWer  25, 199) still st.and~.~
On the &rrlalsVerlficatlonofPrivateMedical  Cars fcumthe doctor
drcled "Considered capable for said employment" on October 5th.

Thus COMUlt* an 03FthOpdic surgeon was claiant*S  own
ideaaswas his lengthsuse of czutcheswhichhe  ppchasedwlthoutmed-
icsl diraction. Not only did clalaunt*s personal physician seek to
repeatedly disassociate himself froa clainunt’s position that he could
notwork,butclaW%ntwoul.d  not explainatthe hearingwhattreataa3nt
his doctor had perfomed on September 28th. ~rca the foregoing it can
be~clndeb~tthereissubstantislaadancein~rc~~t
cows not honest about his abilitytow~kwhenquestionedon
October 3,1979althaughuware t&this ownphys1clanfoutlUhi.m  capable
of doing sooverawsek earlier. Frm clalannt's prior record which
includes three Lwtters of Warning and two Suspensions within a ratha
short csreermitktha Qu~Ierteralnationisreasonablesnd  justified.

FZWlKS: The SlcLrd  Division of the AdJnstaient Board, upan the whole
recodamialll21e  evidence,  fladsandholds:

Thatthepartieswai7-edorslhesrlng;
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claim dellled.

RATIolvAL RAILROAD AEJwm BOARD
By Odar of Third Division

Dated at Chicago,  lU.inols,  tlzle 16th day of July 1981.
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