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John J. blllnmt, Jr., Referee

plutherhooa  Of Railroad Sip

(SouthernEMlway  company

'ClaimoftheGeneraloclaritteeoftheBrotherh~of
Railrosd sigualmen on the southeln Railway company et al:

Claim on behalf of J. H. Fox, Signs1 Foremen, suspenasa flus serece
for thirty (30) days, due to an Investigation held in Gs.lnesville, Gsorgia on
May 9, 1978, with a request that claimnt be psid for the thirty (30) days he
was suspemiedamihie  record cleared."  (per file: ~~-326)

OPmIOX CF BOARD: On March 14, 1978, Cldmant was assigned as the Signal
Foramn ofafive (5)member  SigafdGsngwhichwas  engagsd

inrepladnga crossing sl@ re* caseattheatgrads  crossing of State
Higbway21amithe  Southarn~sinLipqwhiChisloarted~Pin,  North
caroum. Hwever,because the new si@sl case couldwtbe  plnced Into
servlca  at that time ("pnrer  llnea hadn't been raised"),  the Pro,ject Engineer,
C. L.Davis,whowas  msentatthe job sit%,directed  Claiuant toamkea tu&
poraryhook-upby ruuuing the oldwlres fnnsthe existing case Into theback
door of the new slgtnl caseaml thentie it into the circuitwlthte5p0mry
wire. Whenthis perticularactivitywas  caapleted,the  new circuitswere
tested ad the crossing signal worked ("the crossing bells mng, an% the
crossing signal flashed."). Ihereupon, the Project Engineer left the job
site, but before doing so, he directed Claimnttosupsrvisethe~
f-1 stepg of the assl@mnt. Said asslgmentwae completed at appmximately
2:30 pM at which the m.a3m&ltanahlswmk  avu aepxft0af0rssothar assign-
ment In Drexel, North Csrom.

Thciirsttrainto~~thanw~rrpeiredcrossingwss
!lhln Iio. 73 which did so at approximtely 3:45 EM. According to the Traln~s
Fhgineer, the crossing was made without incident ("the cros+ng sigmls flashed
and the bell rang"). At apprashataly 4:2o PM, a seconi train, Train IJo. 18%
Second,al.so  came through tbn crossing,butthietim  the crossing signaldid
not function propsrly ("the bells mug but the lights did not flash")  and, as
a result, the Bain struck a tractor trailer which bad Wled to stop at the
crossing. The tractor bailer In turn struck a second vehicle -musing an In-
jury to one of the vahicle's occupants.
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Aninvestigationoftheaccids?rtwas  condtlctedby Csrrierrepresen-
tativeswhoandvsdatthe  scene atappoximste&y 5:45PM on that SSIM e-twang,
and ltwasdisawwrsdthatsaue ofthewIreswhlchhadjustbeenlnstalM
thatafternoonbythe  Signal CPew ft . ..had been cAmped by the door (of the
relay case),therebyez@osing  thewirewhichoverheatsdand  causedthe  relay
contacts to burn out.” Inllghtofthisdiscovery,  the investigertore
"...concludedthattheburmd  out relay contacts  and the signal fallurs
were &lrectlyattributable  to the crimpedwiring."

F'ursuantto thaajmrestatsd  investigation,  Cl.aimsnt,whowas
the employs in chsrge  of the Signal Gang, was charged with ‘Yailure  to
properlyperformhis auties"adahemingon  themetterwas conductedon
my 9, 1978. As a result of said hearing, fl%imsnt was found guilty as
charged ami was assessed a thirty (30) day suspension for failure "...to
properlyperfomhis  duties as the employe in chaxgewhen  he permitted the
temporarysigmlwidngtobelnstalledinanunsafemnmr which resulted
In the sign& systemmalftmctionand  thus the serious  accident."

orgadsation~s  position in this dispute is two-fold: (1) that
Oarrier prejudged Ciaimsnt's  guilt prior to the conducting of the Investi-
&stmyhearing;and(2)thstCLvrierfailedt4maetitsburdenofLpooi
herein.

RegascUng the first of these two contentions,  Organizationmtrln-
tainsthatthe  spsc~c contents  of Mer*s &rch21,19j'8  Iuvestigation
Notice ("...you  sre chfbrgzd  with failure to prop3rly psrfom your duties as
SignalFvramn on March 14, 1978 when yuu psmittsd the temporary sigual
controlwirestobelnstalledinanunsde mnner which resulted in a
serlous accident"), ~...shows  conclusively that Chrrier decided before the
imstlgationthatClaim?mtwas  guiltyas chargei"  (Bsphasis  sddedby
Orgardzation~. Organisfd.ionaUeges  thatbecause  of this prejudgassntI . ..it was impossible for Clainnntto  receive a fair ad -ial investi-
gationDadthat"Zhiareasonstadingaloneis  sufflcienttojustifya
sustaining award."

Turning to the second of its contentions,  Organization asscrts that
" . ..Carrierdid  not and couldnot support thelnstantchargewithprob8tivs
evidence" ani that Csrrier, themfore,has failsdto sustainits  requlslte
burden of mf in this die te (First DivIsionAward  No. 20834; Third
Division Awards No. 9216, 1120, 18885 aui l%l5). In support  Of this posi-r
tion, Orgbnlzation u&da- that C0rrier witnesses* statamants regarding
the effectiveness of theblocklngprocedurewhlchwas utilizedbyths Signal
oang were "totally incorrect"; and Arrthermore that said witnesses had no
dlrectlmowledgeofwhether  the relay a%sewas properly blocked/patected
by the Signal Gang,whereas  OrganiZation'switnesses  didhave suchknowledga

ad so testified at ths investigation hearing. _-



As its final area of ar~?ltatlon  in this regmi, org3nisat1on
contersis thatinsofarasthe  crossing slepalflasherswereworkingproper4
whenTrainNo.73pssEmioverthe crossingapproxlmatel.yonehourandfifteen
minutes after the Sig0a.l  Crewhsdlef% the scene, this factaloneis pmoi
that, therelay caeewaspwperlyprotectedatthetinm  oftheGang'sdepar-
ture. Giventhis particular line ofargunentatlon,  Organisatiunimintains
thatwhatevermlghthave caused the crossing sigmlt.omlfunctlonbetween
the passing oflkrlnNo. 73 aod'BdnNo.18.5-Secondwas  notcausedbyany
faultornegligence onthe parti of the SignalGangand CLaimant's suspn-
don, therefore, was lnwoper.

CWrier~sposition ja tidisputeis equaUyas clearanddlrect
as thatwhichbssbcenpcoiiaredby~epsi~ation.  Simp4 stated, Oxrier
!nsintalns that: (1) evidence edduced in the investigation pwved (ClaImant'S)
8uilt of falUng to proper4 perfoam his duties on March 14, 1978; and (2)
the disdpliue which was imposed was fair ami reasonable, and should not be
disturbed.

In suppor!c  of Its contentlon that Claims& failed to propsr4 perfom
his duties,  krrier !mlntd.nsthat,  over andabove Its conclusivs show-
that the damaged wfres in the relay case were the direct cause of the accl-
dent which occurred on hrch 14, 1978, substantial eddence also exists to
establish that: (1)the crossingsi@%slworkedpmperlybefore ClaImant
dire- the closing of the relay case doors; (2) carrier investigators
fouminoeddencethatClal6Emtawi/or  SignelGangblockedtherelay&ors
In accordance with nonnal procedures;  ad (3) Carrierls investigation of the
scene izmediate4 after the accident revealed that the manner in which
Clainant alleges that "he blocked the door would still have resulted in
the wires being crimped."

Regarding its secod contention,  Csrrlermalntainsthatitsactlons
inthls matter have neltherbsenarbltrarynor  capricious,andtheBomd
therefore,mustnot disturb the disdpUnewhlchhasbeenimposed.  (pirst
Division Award No. UOO6; llxLrd  Mvision Awards No. 15&8 ani 20194).
Moreover, Qurlex also contsods that, given the serious nature of Clab3nt's
infractlon,  Carrierls imposltlon of severe discipline ugoll Ckdmnt was
justlflea)  aua * . ..l.nlightof  the nature of the pruvenoffense  and its pos-
sible catastro~c  wnsequenees...m the degree of discipldne which was admin-
isteredwas  very reasonable (!ChkdMvisionAwards No.9326,  11775 and21&7).

praBosrd~sarraftrllyrssdarPdsftadisdthe~~terecordin
'this dispute ad Is unable to find evidence,  either In fact or in substance,

which would justlf+y the recision of the penalty which has been msed upon
Claimant  by Carrier.

_-
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From the outset,  Organization's contention rem Carrier's
alleged prejudgment of Claimnt's  guilt is rejected as being without foun-
dation. The totsllity of Organlsation's "proof"  in this regard is the epsclfic
phraseology utilized by &rrier ti,,its  March 21, 1978 Investigation Notice
which, according to Organisation, . ..shows  conclusively that carrier added
before the investig%tlon that CLaimant was guilty as charged."

While it is indeedtrue  thatprejudgnentofanaccusedpriorto  the
codxtlng of a fair ami im&mMal. hearing,  if proven,  canbe sufficient
grouuds for the setting aside of disciplinary action, it is equal4 true that
the charge of "pnju@ent" aurnotmerelybeasserted,butmuetbe  supparted
by some degree of substantive and creditable  evideme.  In the instant case,
no suchevidence  has been~ffersd,andthatwhlchhasbeenalludedto
by Organization Is nothing more than a specific and precise statene?xt which
apprised Claimantofthe  matterwhlchwas tobe inquiredlntoatthe  invest%-
&ion "...a* was stated in a way to sufficiently inform him as to the naturs
of the offense and enable him to prepare his defense." Additionally, the
specificwordswhich Orge.niz.stion  cites as thetasis of its argument inthiS
regard have been completely taken out of context by Organization and these
words, by themselves,  ten3 to obscure the true meaning and intent of the
Investigation Notice from which they were extraplated. In such instances,
rather than relying upon bits and pieces of evidence ad/or testimony,  the
actual conduct of the hearing itself  is viewed as being a more approlriate
index of the fairness and inqrtiality  of the investigation,  and, In this
re~,thetrans~ptofsaidhearingcleerlyindiartestothisBoardthat
the gmpsr &andads of conduct  were followed ad were met by Carrier  as
required tier Rule 23 of the parties'  Agreement. The basis for this par-
ticular rationale was srtlcu3ated nmst cogently snd succinct4 by Referee
Englestein in lbird Division Award No. 13727 when he concluded:

"In respect to the contention that the notice of
investigation did not set forth the 'Imown circumstances'
as required by Rule 21, we find that Carrier's  letter of
September 19, 19963, included such significant infonuation
as the date and place of the occurrence, the rules vlo-
lated,amirefer&ceto  Claimant's cond&twhlch-had
necessitated his removalf'romservice  atFargo.
Claimantwafi,  therefore,adequatelyapIPisedofthe
natureofthe charges  sothathe could~epsrehis
defense. Moreover, the hearing in&k&es that he.
was not taken by surprise when the charges  were
presented." (Emphasis  added by Board.)
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As to OrSanMatlon's  second pajar contentlon "...that Mer
has fsiladtomcetitsb~nofproofapdthanfaza forfeitsits  rQht
to discipline," theBoardisaseqwr~unpersuedadbythisparticulsr
line ofargunmntationaswas the case inthe foregoing consideration.
Suffice It to saythatthoughthe  totalblanm  for the~SigmlGang@s
failura to ~zoperly perform the displtedassiguiwntcamot  rightfully
be attslbuted to any one mmber of said crew (supsrvlsory or otherwise),
and though It is Impossible to detemine with any degree of absolute
certainty the exact nmnuer in which Claimant functioned In the per-
fomance of said assent, there is sufficient evidence avallable
within the record to conclude that: (1) tha accident of March 14, 1978
occurredas  a resultofthe  crossing sig~A.~s failure to open&e proparly;
(2) said failure,  most llke4, was caused by the lmpropr/lnadequate
bloi4d.q procedm~ which was utilized by the Signal Gang in tempomuily
restoring the crossing sigml relay case to serdcel;  atxi (3) claimant,
In the finsl analysis, was the employe  who was accorded ultimate authority
and responsibility  forthem performance of saIdassignment.  Thus the
Board concludesthatumier such circmastances,  Camler~s ImpositIonof  dis-
cipUnehereinwas  neither unreasonable, arbitrary nor cagridous;was a
proper exercise of &rrierla maxmgeriel  authority; snd said determination,
therefore, shaUremain  undisturbed. (ThirdDivision~  16~9326,
IX775 and 21047).

%he fsct that the crossing signalworked  proper4 whenTraIn
No. 73 caam through the crossing does not ixxlicate that the signal  was
proper4protected  atthatimaofthe  SigmlGang*sde~  since the
record adequate4 aesmdrates  that the new4 repaired circuit was
adequate to "energlse" the flashers for the first tralnts gassing, but
"as the train continued to pee over the circuit,  the current  flowing
through the crImpedwIres  meatedheat, ami the heatconQnuedto in-
creaseuntil  it reached thel~lsufficientlx~  causetiierelaycontacts
to burn out (CWrier's  Subaisslon, p. 6; also see Hearlng~l!mn&rlpt,  PP. 21,
25 and 29.
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FINO-: The Third Division of the Adjusixaeut Board, after glxing the
partiestothis dispute due notice ofhearingthemon,alla

upontbewhole recordandallthe  evidence,  findsandholds:~

That the Ckrrierad  the~plopsinvolved  inthls dispute are
respectively  CarrierandEIPployeswithin  themsantngof the RailwayLsbor
Act, as approvedJuna  21,19&

That this Division of the Adjustment Board has jurisdiction
over the dispute involvedherein;and

'Ihat the Agnement was not violat.ed.

AWARD

claim denled.

rwIoNAL RAILROAD AArusIuENT BOARD
By Order of ?!hM Division

ATEST  a m -:
2beutive  Secretary

Eat&at Chicago,  Illinois,  this 30th *Y of Julylg6l.


