NATI ONAL RAI LROAD Angus™ENT BOARD
Awar d Number 23346
TH RD DI'VI SION Docket Number Mw-23351
Paul C. carter, Referee

(Brotherhood of Mintenance of Way Employes

PARTIES TO DISPUTE: ( -
(Chi cago, M Iwaukee, St. Paul and Pacific Railroad Compeny

STATEMENT OF CLAI M *Ciaim of the SystemCommittee Of the Brotherhood that:

(1) The dism ssal of Laborer Lindsay K. waldrop for alleged
violation of 'Rule 700 and M-702* was w thout just and sufficient cause,
on the basis of unproven and di sproven charges and was whol |y di spropor-
tionate to the charge | evel ed agai nst hi m(SystemFile g#134/D-2227).

(2) Laborer Lindsay K. Waldrop shall be reinstated with seniority
and all other rights uninpaired and shall be conpensated for all wage |o0ss
suffered.”

OPINION OF BOARD: Claimant was enpl oyed as a section | aborer in Carrier's
Maintenance Gang No. 4227, with about four years of service.
He was dismssed fromthe service by the foreman for failing to protect his as=
sigmment on August 16, 1978, and bei ng absent without permssion. He re-
quested a hearing, in accordance with the Agreement, which hearing was hel d on
Septenber 8, 1978, and his disnmissal was affirmed on Septenber 1.8, 1978, however,
inthe same |etter the Carrier offered to restore claimant to service on a le-

ni ency basis without Fay for time | ost, which offer was rejected. An appeal
hearing on the discipline was held on Cctober 12, 1978, and a decision on the
appeal hearing was rendered on Cctober 19, 1978, at which tinme the Carrier again
offered to restore claimant to the service without pay for time [ost. Another
offer to restore claimnt to service W thout pay for time [ 0St was made on

January 23, 19709.

- Under the rules in effect on this property, we conclude that the
claimis properly before the Board. Claim for pay for time lost wasniti ated
within sixty days from the decision on the appeal hearing under the discipline
rule.

The Board has carefully reviewed the entire record in the case, in-
cluding the transcript of the investigation or hesring conducted on Septenber %,
1978, W\ find that none Of cl ai mant's substantive procedural rights was Vi 0l at ed.
He was present throughout the investigation and was represented. The discipline
L.Ul ebo;‘] |tfhe agreenent gave claimant the right to call wtnesses to testify in
is behal f.
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Eased on the entire record, discipline was warranted; however,
permanentdismissal\was excessive. W will award that claimant be restored
to service wth seniority and other rights unimpaired, but w thout any
conpensation for time lost while out of service.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole

record and all the evidence, finds end holds:

That the parties waived oral hearing;

Thet t he Carrier and t he Employes i nvol ved in this dispute
are respectively Carrier andEmployes within the neaning of the Railway
Labor ACt, asapproved June 21, 1934;

. Thatthis Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That t he di sci pline was excessive.

AWARD

Claim sustained i n accordance with the Opinion.

NATI ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

LS rche

Execut | ve Secretary

ATTIEST

-

Dated at Chieago, ||linois, this 14th day of August 198L.



