NATIONAL, RATLROAD ADJUSTMENT BOARD
Award Number 23351
TH RD DI VI SI ON Docket Nunber Mi-23436

Paul C. Carter, Referee

(Brotherhood of Mintenance of Wy Employes
PARTI| ES 10 DISPUTE: (

(The Denver and Ri 0 Grande \\ést ern Railroad Conpany

STATEMENT oF CLAIM "C aimof the System Committee of the Brotherhood that:

_ (1) The dismssal of Section Laborer A E. Peterson was unwarranted
and wi t hout just and sufficient cause (SystemFile D-22-79/MW~14-79).

(2) Section Laborer A E. Peterson be reinstated with seniority,
vacation and all otherrights uninpaired and he shall be conpensated for all
wage |oss suffered.”

OPINION OF BOARD: Caimant was enployed as a section laborer, assigned to the
section gang headquartered at Roper, Uah, under the super-
vision of Relief Foreman J. Lozano, and had been in Carrier's service about
three years.

On March 15, 1979, he was notified to attend an investigation:

¥ee .at 2300 EM, Monday, March 19, 1979, teo
devel op facts and place responsibility, if any, in
connection with your alleged failure to corrplr with
Instructions of assistant foreman and al |l egedly being
I nsubor di nat eat approximatelyd:30 AM, Wednesday,
March 14,1979, at Roper.

~ "Your presence as a principal with a represen-
tative of your choice, if desired, is required.

"If you have any w tnesses you wi sh to appear
in your behal f, please notify the Superintendent

prouptly.”

The investigation was held as schedul ed, follow ng which
claimant was notified on March 26, 1979, that he was di sm ssed from Carrier's
sfervihce. A gopy of the transcript of the investigation has been nade a pert
of the record.

Vi have carefully reviewed the transcript of the investigation and
find that none of claimant's substantive procedural rights was violated. There
was substantial evidence in the investigation, including claimant's own statenent,
to support the charges agai nst the elaimant. Aspart of the charges against the
claimant, he was accused of telling the Relief Foreman "to go to Hell."
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In the investigation clainant stated:

. "Yes| did that and then | thought that was.a
little bad...,

* * %

"No, | shouldn't do what | did, but | did. |
amnot 1ying about it. | did do it and | amsorry
about it, but | diddoit."

_ The record also shows that the claimnt did conply with the instruc-
tions of the For-, but there was sone delay in his doing so.

Based upon the entire record, the Board concludes that discipline
was warranted; however, permanent dismssal was excessive. V& will award that
claimant be restored to service with seniority and other rights uninpaired,
but without conmpensation for time out of the service. The clai mant shoul d
clearly understand, however, that the cI)urpose of this Award is to give himone
| ast chance t0 become a dependabl e and responsi bl e enpl oye of the carrier, and
that further major infractions on his part wll result in the permanent term-
nation of his services.

FINDINGS: The Third Division of the Adjustment Board, upon the whol e
record and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Bmployes i nvol ved in this dispute
are respectivel y carrier and Employes Wi t hi n t he meaning Of the Rail way
Labor Act, as approved June 21, 1934,

That this Division of the Adjustnent Board has jurisdiction over
t he dispute i nvol ved herein; and

That the discipline was excessive.
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Gaimsustained in accordance with the Qpinion..,! ., ¢ ~.-
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NATTONAL HATLROAD ADJUSTMANT ARV -0

—

By Order of Third Dlvision ™ " -~ .

2l ekl )

Executive Secretary

ATTEST:

Dated at cChieago, Illinois, this 14th day of August 19d1.



