NATI ONAL RAI LROAD ADJUS'™ENT BOARD
Awar d Nunber 23356
TH RD DI VI SI ON Docket Nunber CL-23356
carlton R Sickles, Referee

§Brot_herhood of Railway, Airline and Steamship O erks,
Frei ght Handlers, Express and Station Employes

PARTI ESTO DISPUTE: (
(Missouri-Kansas-Texas Rai | road Conpany

STATRMENT OF CLAIM  Claim of the System Conmittee of the Brotherhood
(GL~9000)

(1) The M ssouri-Kansas- Texas Railroad Company Viol ated the
current Rules Agreenent between the parties, ineluding but not linmtedto
Article v of Addendum No. %,when it failed and refused to conpensate
Ms. Pear| McCutcheon, nother of enpl o%e James E. McCutcheon, accidently
killed on May8,1978, i n accordancewi th the terms thereof.

(2) The M ssouri-Kansas- Texas Railroad Conpany shal | now be
required to conpensate Ms. Pear|l MecCutcheon the sumof $90,000,00 plus
interest at the rate of six percent {6%) conpounded annually from sixty
(60) days follow ng the death of M. James E. McCutcheon, May 8,1978.

CPINLON OF BOARD:  Toe claimant seeks a death benefit as the nother and
beneficiary of a deceased enpl oye who was accidentally
killed when traveling in his personal automobile from his residence to his
pl ace of enpl oynent. .

The Organization alleges that the enploye meets the requirenments
of Addendum No. 5of Article ¥ which sets outthe circumstances under Whi ch
paynents are made to employes, or on behalf of enployes, injured under the
circumstances outlined therein. Mre specifically, the Oganization alleges
trr]\at the enpl oye was traveling on the instructions of, and g% the expense of,
the Carrier.

_ The Carrier, on the other hand, alleges that the enploye was com
muting fromhis home to his job on a Mnday morning having returned fromhis
enpl oyment to his home on his own initiative for the weekend.

. ~The enploye was headquartered in Miskogee, Cklahoma, which was al so
his residence. At the time of his death, he was filling a vacancy on Position
No. 8366whi ch was | ocated at Pryor, Gkl ahona. He had recei ved this assigrment
on April S, 1378. HYe was paid the expenses of traveling to Pryor, Gkl ahoma for
March 21, 1978, the date he received a previous assignnment, inmediately pre-
ceding this assignnent, and had not been paid for any travel since then. He
al so claimed his roomand board for the nonth of April. The death occurred on
May 8,1973 after he had returned to his hone for the weekend on Friday,

May 5, 1978,
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~ uwonconplete review of the record in this case, we can find
no basis forthe allegations of the Organization that the enploye was
traveling on the instructions of, or at the expense of, the carrier.

The clai mant obviously chose to return hone for the weekend
on his own volition andnmust be considered as commuting upon his return
to his place of enploynent on the Momday norning of the fatal accident.
Article V specifically excludes any conpensation for injury which oc-
curs while in a commuting Status.

FI NDI NGS: The Third Division of the Adjustment Board, upon the whole
record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectivel y carrier and Employes within the meaning of the Railway Labor
Act, as approved June 21, 1934,

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

Thet the Agreement was not viol ated.

AWARD

C ai m deni ed.

NATTONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

2L ke

Executive Secretary

ATTEST:

-
f

Dated at Chicago, Ill1inois, this lithday of August 1981..
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