NATTONAL RAILROAD ADJUSTMENT BOARD
Avnar d Number 2336%
THIRD DI VI S| ON Docket Number (L-22565

Dapa E. Eischen, Ref er ee

EBr ot her hood of Reilway, Airline and Steamship cl er ks,
Freight Handlers, Express and Station Employes
PARTIES TO DISPUTE: E

Chicago, Milwaukee, St. Paul and Pacific Rallroed Company

STATEMENT OF CLAIM: Claim of t he Syst emCommittee of t he. Brot herhood
(GL-8568) that:

1) Carrier violated t he provisions of the C erks’ Rules
Agreement at Chicsgo, Illinois On March 23, 1977 when it inproperly
terminated t he senlority of employe M. Dragisic and assessed the dis-
cipline of dism ssal wthout giving himthe benefit of investigation
or hearing providedfor in theAgreenent.

2) Carrier shall be required to e Mr. Jo C. Mander's
letter of March 23, 197T fromthe record or personal file of M. Dragisic;
remove any and all alleged misconduct charges; and compensate him for all pay
| oSt from March 24, 1977 to the date of his reinstatenent on May 16, 1977.

OPINION OF BOARD: On March 22, 1977 and March 23, 1977, Claimant telephoned

hi s Supervi sor, to advise that he would not beinfor
work on those days. Claimant told Supervisor Adkins to "put bim down sick.”
Subsequently, Caimnt received the followng letter dated March 23, 1977,
from M. J. C. Manders, Manager=-Accounting Administration, stating:

. "Pl ease be sdvised that as a result of accepting

leave of absence on March 22, 1977, and agai n on

March 23, 1977, ot her than as defined in t he Clerks

Rul es Agreenent, you have forfeitedal | seniority under

Rule 23(g) of sai d agreement,”

Claimant responded to the above in a letter addressed to his Supervisor,
Mr.J. M Conway, as fol | ows:

"I am requesti nc}; an unjust treatment investi-
gation under Rul e 22(t1) of current Clerks' Agreement.

"I am requesting the investigation because | was
unjustly treated when on March 23, 1977, M. J. C. Manders
wotenealetter stating I took an unauthorized leave of
absence and forfeited all ny seniority per Rule 23(qg).
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"1 authorize Mr.F. J. Cuaxrtin and nenbers of
the BRAC Local Protective Conmittee to act in my be-
hal f. Pl ease furni sh the LeP«Cs al | information and/
orcorrespondence concerning this matter, the same as
you woul d ne."

Mr. Conway then notified Claimant on March 28, 197T:

* X ¥

"Your request for an unjust treatment hearing
under t he provisions of Rule 22(f) will be held in
Room 740, Union Station Building, 516 W. Jackson Blvd.,
Chicago, Illinois at 2:00 p.m.on Wednesday, March 30,
lgTT‘Il

* % ¥

Following the hearing, Claimant's contention of unjust t r eat nent
was denied. This decision was appeal ed on behalf of Claimant by General
Chairman J. R. McPherson. On My 9, 1977, M. v. w. Merritt, Assistant
Vice President = Labor Relations sent a letter to M. MPherson which
st at ed in part:

"Pleasebe advised it i S ny decision that the
char ge of unjust treatment on t he part of Mr. Dragisic
was and i S unsubstantiated, and is wholly without factual
and/or schedul e rul e support; therefore, | concur with
t he deci si on readered by Mr, Elwart.

"However, f eel i ng t hat t he period of time
that has el apsed since M. Dragisie's departure
from Carrier's service has had the proper effect
on him, you may accept that I am, without prejudice,
agreeabl e t 0 reinstating Mr,Dragisictsseniority
rights effective May 16, 1977, and if you are agree-
able, to returning himto his former position effeetive
t hat date,"

The Organization and t he carrier signed a | etter ofunderstanding,
agr eei ng that Claimant would return to his former position effective May 16,
1977 ruder the conditions set forth in M. Merritt's | etter (supra). The
instant claim was filed on behalf of Claiment on May 23, 1977.
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Rul es from the applicable agr eement sti ssue in this case are the
following:

Rule 22(a):

"An employe who has been in theservi cenoret han
sixty (60} days, or whose application has been formslly
approved, shall not be d¢isciplined or dismissed without
investigation and priort her et ot he employe will be
notified i n writing of the precise charge. Such charge
will be filed with t he employe within fifteen (15) days
from the date the supervising officer would have knowl-
edge of the alleged offense. At the investigation he
may be represented by one or more duly accredited repre=-
sentatives. The enploye may be hel d out of serviece
pending such investigation, however, investigations
will be held prior to the time employes are hel d from
service when it is possible to do so.”

Rule 22(c):

"If an appeal is takenfrom the investigation,
it must be £iled with the Assistant Vice President =-
| abor Rel ations and a copy furnished t he official whose
decision is appealed within ten (10) days from date of
recei pt of adviee of decision. Ahearing on the appeal
will be held within ten (10) days from the date of re-
cei pt of request therefor and decision rendered wthin
t en (10) days after completion of the heari ng onappeal .
Copy of ewvidence t aken in writing at the investigetion
or hearing on appeal will bve furnished to theenpl oye
and his representative or request.”

Rule 23(g):

"Employes accepting | eave of absence ot her
than as defined in these rul es shall forfeit all gen-
ior:t.ty."

We find the issues and circumstances oft he present case to be vir-
tually on al | fours with those in our previous Award 22479 (Third Division).
involving these sane parties. In that award, RefereeCarter states:

"The Petitioner contends that the carrierts action
was in vielation of Rule 22(a)of the Agreement, in that
claimant was renoved from the service wthout the benefits
of an investigation under that rule.
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"It 48 the Carrierts position that the language
of Rule 23(g) is unambiguous, the rule is self-executing,
and i s t he controlling rule,.

"Tme question to be resolved is whether, under
the circumstances that existed, Rule 23(g) was applicable."

* % #

"It is well settled that language used in an
agreement must be given iis ordinary and customary
meaning, unless some other intent is elearly i ndi cat ed.
The commonly accepted meaning of the—term "leave of
absence” is absence with permission, <Work "accepting
ordinarily and customarily means t aki ng or receiving sone-
thing that is offered. ‘e failure of claimant to protect
Ns assignment on September 2, 1976, especially after
being instructed to doso by hissuperior officer, can-
not mroperly be construed as "accepting | eave of absence
other than as defined in these rules,” as referredto in
Rule 23(g). It follows, therefore, that it is our con-
sidered opinion that Rule 23(g) was not applicable. W
woul d agree with the contention that the provisions of
rule 23(g) woul d be sel f-executing £ the rule were ap=-
plicable."

* % ¥

Further, by restoring Caimnt to his position wth sendority rights,
Carrier implicitly defines its action as a disciplinary suspensi on Carrier's
action, therefore, comes under the aegis of Rule 22(a) of the Agreement. \\é
find thet Carrier did violate Rule 22(a) of t he Agreement by not affording Cl ai m
ant a hearing prior to Ns discipline. Accordingly, we sustain part one of this
claim, Fart two of the claim is sustai ned except to the extent it departs from
the provisions of Rule 22(e) of the Agreenent (supra)s Caimant "shall be re-
instated and paid for all time | ost | ess any amount earned in ot her enpl oynment."

-

FINDINGS: The Third Division of the Adjustnent Board, upon the whol e
recordand all the evidence, finds andhol ds:

That t he parties waived oral hearing;
That the Carrier and the Employes i nvol ved in this dispute

arer espectivel y Carrier and Employes within themeaning of the Railway
Labor Act, asapproved June 21, 193k;
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That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and
That the Agreement wasvi ol at ed.

A WA R D

Clainm is sustained to the extent set forth im t he above

Opi ni on.
NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division
ATTEST:

ExXecutive oSecretary

Dat ed at Chi cago, Illinois, this 28tk day of August 198L.



LABOR MEMBER'S ANSVER
]
CARRI ER MEMBERS' DI SSENT | N
AWARD 23364, DOCKET CL- 22565
(REFEREE El SCHEN)

The gist of the decision in Award 23364, as in 22479.
Is that Rule 22(a) and not Rule 23(g) was the proper rule
to govern the circumstances. \Wether the "w thout preju-
dice" settlenent affected the Referee's decision is inmma-
terial for, since Rule 23(g) is not applicable then, of
course, all the "wthout prejudice" settlement did was
lessen Carrier's liability.

|f the one sentence Carrier Menbers conplain of were
deleted, the Award would still be entirely correct, and if
the Dissenters are truly interested in good | abor rela-
tions, they should bear in mnd that the time to elimnate

such *"objectionable' | anguage is before the adoption of an
\

Awar d. /{gA;;?\\\\
,/&z,;\r

J. C. Fletcher.

Latbor‘ Membgr / - /’ g/




CARRIER MEMBERS' DISSENT
T0
AWARD 2336k, (pockeT CL- 22565)
(REFEREE EISCHEN)

It was pointed out in this case that Caimnt was term nated
t hrough t he self-executing provisicn of Rul e 23(g). However, while this
Board has concluded that the Discipline Rule should have been followed,
it errs wnen it determines by implicstion that Carrier's restoration of
Claimant substantiates Its "action as a disciplinary suspension”. It has
al ways been the right of the parties during the appellate process to amend
end {0 modify actions taken.

That i S t he purpose for subsequent | evel s of appeal end i s in-
herent to good |abor relations. Were no nodification e permtted there
18 no effective processing of the dispute towerd resolution. The re-
erployment of the O ai mant was without prejudice, and as such, should have
had no bearing on the Majority's review of the nerits of this dispute.

The rationale expressed in the last paragraph of the Opinion is a disservice
to the parties when such defines by inplication that resol uti on made on some
mddl e ground, and without prejudice, is to be used to convict. The only

logical outcone of such a process is the frustration and abandonment of the

appel | at e review process. Wth that proposition we can not sgree.
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