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Dana E, Mschen, Referee

(Brotherhood of Railway, Airline andSteamship clerks,
(Frei43htEandlers, FmreeseaastdionPmdlovea

PARTlESTODISPU!FE:  -
_ _ - _

Chlcago,Milwaukee, St.PaulandPacifi~Railroad  Company

STATEMF;NTOF  (LAIK: Clal~~of the System Comittee of the. Brotherhood
(a-8568)  that:

1) 03ririer tiolated the pxlslons of the Clerks’ Fiules
Agreement at chicago, IUiPois on wch 23, 19-77 when it improperly
tm-minated the seniority of employe IL Dragisic and assessed the dis-
cipUne of dismissal without givins him the benefit of investigation
orhearingpravldad  forinthe Agreement.

2) Quriershallberequbedtoe Mr. J. C. Mauder's
letter of klsrch 23, l!YM from the record or personal file of Mr. Dragisic;
removeanyesdallallegedmisoonductcharges;ati  ompeusate hlmforallpay
lost f~m~srch 24, lm to the date of his reinstatement on k&y 16, 197'7.

OPINIONOFBCIARD: 0n~ar&22,1977andMarch  23,l.9TI,cY.aimanttele~honed
his Supervisor, toadvise thatheuouldnotbe  in for

work on those days. Cla~ttold~Supervisor  Adkins to"puth.imdom sick~"
Subsequently, Claimant received the following letter dated Karch 23, 197'7,
fran Mr. J. C. Kanders, Uanager-Accounting  Adminlstmtion, stating:

Mr. J. M.

"Please be advlsed that as a result of accepting
i&e of absence on March 22, 197'7, and again on
March23, lgTT, other t&as definedin the aerks
Rules Agreement, you have forfaFted all seniority ruder
Rule'23(g) of said agreement."

,-
Claimntrespondedto  the above in a letter addressed to his Supervisor,
Onway, as follows:

"I sm requesting an unjust treatment investi;
gatlon under Rule 22(f) of current Clerks1 Agreement.

"I am requesting the investigation because I was
unjustly treated when ou March 23, lgn, Mr. J. C. Mauders
wrote me a letter stating Itookau unauthorisedleave~of
absence and forfeited all my seniority per Rule 23(g).
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"I authorize Mr. F. J. Curtin and members of
theBRACIacalProtective  Ccamitteeto act inmybe-
half. Please furnish the L.P.C. all information a&
or correspordence concerning this matter, the saw as
you would me."

m. conwaythennotif-kd fzlabsntonwch28,  19~7:

* * *

"Your request for an unjust treaiment hearing
under the provIsions of Rule 22(f) will be held in
Room 740, U&XI Station Building, 516 W. Jackson Blvd.,
c2kag0, l2J.inols at 2:oO p.m. m Weduesday, March 30,
lgT7."

* * *

Folloulng thehearing, Claimant*s contenti0nofMjus-t treatment
was denied. This decisionwas  appealed onbehalf of Claimantby Genersl
&aimsnJ.R.McPherso& on May g, 1977, Mr. v. w. Merritt, Assistant
Vice President - Labor Relations sent a letter to Mr. McPherson which
stated in pale:

“Plaase  be advised it is my decision that the
charge of uujusttreatmcnton the part ofMr.Dragislc
was and is unsubstantial, amliswhollywithoutfactua1
a&or schedule rule support; therefore, I concurwlth
the decision remlered by Mr. Elwart.

'%n-rever,  feeling that the periodoftime
that has elapsed since Mr. Dragislc's departure
from Carrier’s service has had the proper effect
onhim, youmyaccept thatIsm,withoutprejudice,
agreeable to rein&atingMr. Dragislc's seniority
rights effectivehfsy16,  lg?'i';and if youare agree-
able, to returning him to his former position effeotive
that da?!."

The Orgknization and the Qurier signed a letter of understauding,
agreeing thatC&&nantwotidreturn tohis formerpositioneffectivet&y  16,
lm ruder the comiltions set forth in Mr. Merritt's letter (supls). 'Ibe
instantclaimwas  flledonbehalfof Claimanton May23,lm.
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Rules fram the applicable agreementstissue inthls case ELFS the
foUouiug:

Rule 22(a):

*AnaDployzwhohasbeeninthe  servicemore than
sixty(6O)days, orwhose applicationhas beenfmmslly
approved, shall notbe discipUned ordismissedwithout
investigationandprlor  theretothe eu@oyewillbe
notified in writing of the precise charge. Such chsrge
will bs filedwith the employewithln  fifteen (15)dap
from the date the supervlslng officer would have knowl-
edge of the alleged offense. At the investigation he
may be represented by one or mre duly accredited repre-
sentatiwes. Ibe employe may be held out of sexvfce
pending such j.nvestigation, hatever,  lnvestigafdons
will be held pn%or to the t3me employes are held fran
service when it is possible to do so."

Rule 22(c):

W an appeal is taken f+raa the investigation,
it must be fiLed with the Assistant Vice President -
labor Relations anda copy furnIshed the offlclalwhose
decision is appealed within ten (10) days fram date of
receipt of advics of decision. A hearing on the appeal
wlllbe held within ten (10) days frcm the date of re-
ceipt of request therefor and decision rendered within
ten (1O)days aftar,co&etionofthe  hearing onappeal.
Copy of evldance taken inwritingatthe  tivestigktion
or hearing onappealwillbe  furnishedtothe employe
and his representative on request."

"Rnployes accepting leave of absence other
thanas defined in these rules &au forfeit all sen-
icrlty."

We f~theissuesandcircumstances of the present casetobevlr-
tualJy on all fours with those In our previous Award 22479 (Third Mvislon)*
involving these same parties. Inthatawrud,Referee  Carter states:

Y!he Petitioner contends that the Oxrrier's action
was in tiolation of Rule 22(a) of the Agreement, in that
claimant was removed from the service without the benefits
of an lnvesti&lon under that rule.
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"It Is the QuTier's position that the langmge
of Rule 23(g) is unambiguous, the rule is self-executing,
and is the controlllngrule.

"The question to be resolved Is whether, uuder
the circumstances that existed, Rule 23(g) was applicable."

* * *

*It is well settled that kmguage used in an
agreenentsumtbe glvenitsordinaryand custcee+ry
meaning, uuless  saw other  intent Is clear9 indicated.

~eSYsiEZi%?~~~i~ ?iiiZ&ZT&?~iug'
ordinarily and custauarllymeans  taking 0rGGLvlng some-
thing that is offered. Ihe failure of claimsntto protect
Ns assignnent on R@&tmr 2, 1976, especially titer
beinginstructedtodo  sobyhis superior officer, can-
not properly be construed as "accepting leave of absence
other than as defined in these rules," as referred to in
Rule 23(g). It foll~s, therefore, that it is our con-
sidered opinion that Rule 23(g) was not applicable. We
would agree with the contention that the provisions of
rule 23(g) would bs self-executing Fz the rule were ap-
pllcable."

* * *

lbrtber, by restoring Claimant to his position with seniority rights,
hrrler impllcltly defines its action as a disciplinary suspension Cbrrler's
action, therefore, scums uuder the aegis of Rule 22(a) of the Agreement. We
findthat Carrierdidvlolate Rule22(a) of the Agreementbynot affording Claim-
ant a hearing &or to Ns discipline. Accordingly,we sustainpstone  of this
Cl.Sim. Fart tuo of the claim Is sustained except to the extentitdeparts frcm
the prwUlon6 of Rule 22(e) of the Agreement (B). Claimant "shall be re-
instated and paid for all time lost less any awunt earned in other employment."

,-

FINDIIH: The Third Division of the Adjustment Board, upon the whole
recordand all the evidence, finds andholds:

That the ~tleswaivedonrlhearing;

'Bat the Carrier and the &ployes involved in this dispute
are respectively Carrierand~loyeswitNnthe  neanlngoftheRallway
Labor Act, as approved June 21, 193;

-
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lbatthls Divisionofthe AdJustmentBeamihas jurlsdictionovCr
thedisputa involveahe~ln;~

%attheAgreementwas violated.

A W A R D

ClaImis sustained to the extent set forth In the above
Opinion.

NhTIoNAL RAIsinAD ADJusm BOARD
By OrderofTMrdDlvlslon

czLdP&
ATEEST:

Executive Secretary

Dated at Chicago, Illinois, this 28th day of August 1981.
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CARRIER ME&RS' DISSENT IN
AWARD 23364, DOCKET CL-22565

(REFEREE EISCHEN)

The gist of the decision in Award 23364, as in 22479.

is that Rule 22(a) and not Rule 23(g) was the proper rule

to govern the circumstances. Whether the "without preju-

dice" settlement affected the Referee's decision is imma-

terial for, since Rule 23(g) is not applicable then, of

course, all the "without prejudice" settlement did was

lessen Carrier's liability.

If the one sentence Carrier Members complain of were

deleted, the Award would still be entirely correct, and if

the Dissenters are truly interested in good labor reia-

tions, they should bear in mind that the time to eliminate

such "objecti.onable" language is before the adoption of an

Award.

.-



CARRIER MEhBlBS' DISSRhT

AWARD 23364, (%r CL-22565)
(RElm EISCREN)

It was pointed out in this case that Claimant was terminated

through the aelfsxecnting  provlsicn of Rule 23(g). However, while this

Board has concluded that the Discipline Rule should have been followed,

It errs when it determlnes by lmpl.icatlon that Carrier's restoration of

Claimant substantiates Its "action as a disciplinary suspension". It has

always been the right of the'psrtles during the appellate process to amend

and to mdlfy actions taken.

!l'hat is the purpose for subsequent levels of appeal and is in-

herent to good labor relations. Where no modification Is permitted there

Is no effective processing of the dispute toward resolution. The re-

eszploysmt of the Claimant was without ure.ludice, and as such, should have

had 110 bearing on the Majority's review of the merits of this dispute.

!l%e ratlonale expressed in the last paragraph of the Cplulon is a disservice

to the parties when such defines by implication that resolution made on some

middle ground, and without prejudice, is to be used to convict. The only

logical outcome of such a process is the frustration and abandonme& of the

appellate review process. With that proposition we can not a&e.
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