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STATEMENT OF CLAIM: "This is to serve notice, a8 required by the rules of
the National Railroad Adjustment Board, of our intention

to file an ex parte submission on October 3, 1979, covering an unadjusted
dispute between UB and the Consolidated Rail Corporation involving the
question:

Discrepancy between the seniority dates of the
signalmenprior  to 6/30/79  and the senioritydates
posted on the most recent roster posted 6/30/79.

1. Parties: Nicholas J. Wills Ehtployee # 262348
Arthur A. Venditti -ployec # 262155
Consolidated Rail Corporation
Brotherhcod of PaiIroed Si@almen (Union)

2. statement of claim: Discrepancy between the seniority
dates of said rosters."

OPINION OF BOARD: Petitioners A. Venditti and N. Wills were hired by mier
on November 21, 1976, and each obtained his Maintainer

status onMarch 7,lgn andJuly21,1977 respectively.

OKI December 14, 1976, carrier and Organivrtion entered into an Agree-
ment establishing an Education and Training Program for S-1 Department
employee hired after April 1, 1976. Said~ementbecame  effectiveJanuary 3,
lqn, but subsequent thereto the parties agreed to extend the progam to in-
clude employee hired prior to the orif&uxl Apil 1, ly’i’6 cut-off d&e. Addi-
tionally, on June 21, 1978, a further agreement was reached between the parties
which provided, among other things, for seniority modification for "a trainee
WhQ is promoted to a higher position out of seniority order..."

Believing that their seniorityrights hadbeenviolatedas a result
of the enac~ntandapplicationof  the above cited Educationand-Training
Frogram, Petitioners, on August 1, 197'9, filed a written appeal with S. D. Dutrow,
Manager-Labor Relations, which was denied in a letter dated October 4, 1779, and
signed by Mr. Dutrow. Prior to receipt of Hr. Dutrowls response, however,

.
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Petitioner Wills, in a letter dated August 24, 1979, contacted the First
Division of the National Railroad Adju&eent Board requesting assistance
in this matter. Said letter was referred to the Third Division for reply
and in response thereto the Ekecutive Secretary of the Third Division ad-
vised Petitioner Wills as follaus:

"(1) The rules or practices in effect on
the raiLroadinvolvlng governing the handling of
disputes between the employees and the employer
must first be complied with to conform with the
Railway Iabor Act, as approved June 21, 19%.

(2) After the above requirement has been
fulfilled, disputes may only be filed with the ap-
propriate Division of the National Railroad Adjust-
ment Board by complying with requirements outlined
in Cdrcular No. 1 issued October 10, 1934, copy en-
closed for your information. Also enclosed is a
copy of instructions for filing and sample of notice
of intent."

Ihereafter, in a letter dated September 3, 1979, Petitioners Wills
and Venditti notified the Third Division of their intention to file an ax
p¶rte sutulission in this mstter. Said Submission was filed by Petitioners
at a hearing which was held on Way 6, 1980, at which time the file was closed
and the dispute was placed in line for ha&ling by the 'lhird Division.

Petitioners' position in this dispute is that the Education and
Training Agreement which was entered into by the parties was discriminatory
and, therefore, invalid and unlawful in that said Agreement modified the
existing seniority system thereby enabling lesser senior employes to be placed
ahead of Petitioners in their seniority ranking. According to Petitioners, a8
a result of the newly created seniority roster, Petitioner Venditti was improp-
erly laid off from February 29, 1980 to April 7, 1980 and Petitioner Wills was
laid off from the same beginning date until April 15, 1980. In addition,
Petitioners maintain that since their respective recalls fran layoff each has
unsucc.eesfully bid on Maintainer positions which would havq otherwise been
available to them prior to the institution of the new seniority roster which
was posted by Osrrier on June 30, 1979. Furthermore, Petitioners contend that
they (Petitioners) were not apprised by the Organization of their right to
participate in the disputed Training Program and that such neglect further
attests to Organization's improper functioning in this incident.

Continuing on, Petitioners also argue that Carrier's procedural
objections to the consideration of this claim should be dismissed because:
(1) Petitioners did attempt to process their grievance through.Xhe negotiated
grievance procedure to the best of their ability but "were given short shrift
by both the Representative and the Carrier"; and (2) despite Carrier's con-
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tention to the contrary, Ckrrier was wellap&sed of the specifics of
Petitioners' claim including the specific remedy which was being requested.

Cerrier's basic position in this matter is 'Jat insofar as
Petitioners' Notice ' . ..has not been progressed to the Board as required
by the Railway Labor Act and the applicable collectively bargained agreement,"
the Rational Railroad Adjustment Roard lhird Division has no jurisdiction in
this matter. In this regard Carrier specifically contends that the dispute
which has been submitted to the Roard U . ..has never been properly handled
on the property nor have Claimants or anyone acting in their behalf pro-
gressedany claimup toalla including the Senior Director-I&or Relations,
Chrrier's final appeals officer, as required by the applicable Agreement
provisions and the specific requirements of Section 3, First (i) of the
Railway labor Act" (First Division Awards 2W41, 6798, 13991, 15235, 16928,
17464, 17698, 17836 X3++, 19352, 20216, 20741 ana 2qy&2qg6; SSC&
Division Awards 14$, 61'72, 6520 and 6555; !Phird Division Awards 15075,
18364, 19564 anb 20$14; am3 Fourth Division Awards 3320 and l217).

In addition to the foregoing, Carrier also maintains that
Petitioner's Claim is further defective, in and of itself, because said
claim: (1) is of a vague and unspecific nature; (2) contains issues which
are beyond the jurisdiction of the Roar-d; (3) does not contain a request for
any specific remedy sought by Petitioners; and (4) Petitioners have named
the Brotherhood of Railroad Signalmen as anadversarypartyto this dispute
and under Section 3, First (i) of the Pailway Labor Act "only disputes which
have arisen between an 'employee' and a 'carrier' are justicdable," thus the
"Board is not empowered to decide a dispute between an employee and his uuicm."

As its last major area of argumentation, Carrier argues that the
disputed adjustments in "seniority dates which appeared on the Signalman Roster
posted June 30, 1979, were made in accordance with...the provisions of Article
IV, Para@-aph B of the Training Progrsm Agreesmnt as agreed to by the Cgrrier
and the Brotherhood of Railroed Signamn." According to &rrier the nego-
tiation of said Agreement was a proper exercise of the parties1 collective
bargaining responsibility and authority and that insofar as "...seniority
rights exist solely under the terms of the governing Agreement...the Board
may not modify or rewrite the terms of Agreements, as the Petitioners' request
would necessitate in this matter" (SecondDivision Awards 6$&a& 7077,
Third Division Awards 16545 and 18576).

!CheBoardhas carefullyreadand studiedthe complete record in
this lengthy and ccmplex matter and is convinced that, for reasons articulated
by C%rrier in its Submission, this Claim is not properly before the Board.

Regarding the rationale of the above posited conclusion, suffice
it to say that the record clearly shms that the Claim which Petitioners are
attempting to assert before this Board has not been handled on the property
up to and including the Chief Operating OPficar of the Carrier desiwted to
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handle disputes as required by Section 3, First (I) of the Railway Labor Act,
Circlllar No, 1 of the National Railroad AdJuslment Board, and the rules of
the parties' applicable collective bargaining agreement. Norsally such a
determination, by itself, would be sufficient to dispose of the xmtter forth-
with; however, because of the critical nature of Petitioners' paramount con-
tention (invalidity of the Education and Training Program Agreement) the
Board is further compelled to come& that despite Petitioners' obvious
sincerity reganding their assertious, the record clearly shms that:
(1) the proper procedure was utilized by the parties in negotiating said
Agreement; (2) the specific details of eaid Agreement were acceptable to
the parties who were responsible for negotiating and admiaisteriug such an
apeement; ail (3) said Agreement was appcovad by Carrier's authorized rep-
resentative and by Grganization's  General Chairman for Seniority District
No. 16. Given these three (3) conclusions the Ward is satisfied that
saidAgreere.aut is a validagreement, and in view of the factthatthe
Board is without authority to change, amend or modify such agreements, ard
also in view of the fact that "seniority rights exist sole4 under the term5
of the governdug meeinent," Petitioners~  olaim is found to be without merit
and will, therefore, be denied.

FINDINGS: !Cee lhird Division of the Adjustment Board, after giving the
parties to this dispute due notice of hearing thereon, and

upon the whole record and all the evidence, finds and holds:

That the Carrier and the Raployes involvedinthis dispute are
respectively Carrier and &~loyes within the meshing of the Railvay Labor
Act, as approved June 21, 1934;

F;
That this Division of the Adjustment Board has durisdiction I

over the dispute involved herein; and

!&at the Agreement was not violated.

Claimdenied.
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NATIONAL
By Grde

~atcd at Chicago, Illinois, this 28th day of August 1981.


