NATIONAL RATIROAD ADJUSTMENT BOARD
Award Nunber 23369
THIRD DI VI SI ON Docket Number m 23199

John J. Mkrut, Jr., Referee

(Nicholas od, WIIs

( and

(Arthur A.Venditti
PARTIES TO DISPUTE: %

consol i dat ed Rail corporation

STATEMENT OF CLAIM  "This is to serve notice, a8 required by the rules of
the National Railroad Adjustment Board, of our intention
to file an ex parte subm ssion on Cctober 3, 1979, covering an unadjusted

di spute between us and the Consolidated Rail Corporation iavolving the

questi on:

Di screpancy between the seniority dates of the
signalmen prior t 0 6/30/79 and t he seniority dates
posted on the nost recent roster posted 6/30/79.

1. Parties: N cholas J. wille Employee # 262348
Arthur A Venditti Employee # 262155
Consol i dated Rail Corporation
Brotherhood Of Railroed Signalmen ( Uni on)

2. statement of claim Discrepancy between the seniority
detes Of said rosters.”

PINFON OF BOARD:  Petitioners A. Venditti and Ne WIIs were hired by Carrier
on November 21, 1976, and each obtai ned his Maintainer

status on March7, 1977and July 21, 19TT7respectively.

On December 14, 1976, Carrier and Organization entered i nt o an Agree-
nent establishing an Education and Training Programfor Sigmal Departnent
enpl oyee hired after April 1, 1976. Said Agreement became effective January 3,
1977, but subsequent thereto the parties agreed to extend the program to in-
clude enployee hired prior to the original April 1, 1976 cut-off date. Addi-
tionally, on June 21, 1978, a further agreement was reached between the parties
whi ch provided, anong ot her things, for seniority modification for "a trainee
whe i s pronoted to a higher position out of seniority order..."

Believing that their seniorityrights hadbeenviol atedas a result
of the enactment and application of t he above cited Educati onand- Trai ni ng
Program, Petitioners, on August 1, 1979, filed a witten appeal with S. D. Dutrow,
Manager - Labor Rel ations, which was denied in a letter dated Cctober 4, 1979, and
signed by M. Dutrow. Prior toreceipt of Mr. Dutrow's response, however,
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Petitioner WIlls, inaletter dated August 24,1979, contacted the First

Division of the National Railroad Adjustment Board reguesti ng assistance

inthis mtter. Said letter was referred to the Third Division for reply
and in response thereto the Executive Secretary of the Third Division ad-
vised Petitioner WIIls as follows:

"(1) The rules orpractices in effect on
t he railread involving gover ningthe handling of
di sputes between the enpl oKees and the enpl oyer
nust first be conplied with to conformwth the
Rai | way Labor Act, as approved June 21, 193k,

(2) After the above requirement has been
fulfilled, disputes may only be filed with the ap-
propriate Division of the National Railroad Adjust-
nment Board by conplying with requirements outlined
in ¢irewlar No. 1 issued October 10, 1934, copy en-
cl osed for your information. Al SO enclosed is a
cfopy of instructions for filing and sanple of notice
of Intent."

Thereafter, in a |l etter dated Septenber 31979, Petitioners Wlls
and Venditti notified the Third Division of their intention to file an ax
perte submission i n t hi s matter, Said Subnission was filed by Petitioners
at a hearing which was held on Way 61980, at which time the file was closed
and the dispute was placed in line for handling by the Third Division.

Petitioners' positionin this dispute is that the Education and
Trai ni ng Agreenent which was enteredi nto by the parties was discrimnatory
and, therefore, invalid and unlawful in that said Agreement nodified the
exi st n? seniority systemthereby enabling | esser senior employes to be placed
ahead of Petitioners in their seniority ranking. According to Petitioners, as
aresult of the newy created seniority roster, Petitioner Venditti was improp-
erly laid off fromFebruary 29, 1980 to April 7,1980 and Petitioner WIIs was
|aid off fromthe same beginni nﬁ date until April 151980. In addition,
Petitioners maintain that since their respective recalls from |ayoff each has
unsuccessfully bi d on Maintainer positions which woul d have ot herw se been
available to themprior to the institution of the new seniority roster which
was posted by carriexr on June 30,1979 Furthermore, Petitioners contend that
they (Petitioners) were not apprised by the Organization of their right to
participate in the disputed Traini n? Program and that such neglect further
attests to Organization's inproper functioning in this incident.

Continuing on, Petitioners also argue that Carrier's procedural
obj ections to the consideration of this claim should be disnssed because:
(1) Petitioners did attenpt to process their grievance through the negoti at ed
gnevance procedure to the best of their ability but "were given short shrift
y both the Representative and the Carrier"”; and (2) despite Carrier's con-
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tention t0 the contrary, Carrier Was well apyrised Oof the speeifics of
Petitioners' claimincluding the specific remedy which was being requested.

Carrier's basic positionin this mtter is that insofar as
Petitioners' Notice ™. ..has not been progfressed to the Board as required
by the Railway Labor Act and the applicable collectively bargained agreenent,"”
the Rational Railroad Adjustment Boeard Third Division has no jurisdiction in
this matter. |In this regard Carrier specifically contends that the dispute
whi ch has been submtted to the Roard ". «.has never been properly handled
on the property nor have O aimants or anyone acting in their behal f pro-
gressedany claim up to apd including the Senior Director-|&or Relations,
Carrierts final appeals officer, as required by the applicable Agreenent
provisions and the specific requirenents of Section 3, First (i) of the
Rai | way |abor Act" (First Division Awards 20741, 6798, 13991, 15235, 16928,
17464, 17698, 17836 18esk, 19352, 20216, 20741 and 20792-20796; Second
Di vi si on Awar ds 1404, 6172, 6520 and 6555; Third Division Awards 15075,
18364, 19564 ard 205Th; and Fourth Di vi si on Awards 3320 and 1217).

In addition to the foregoing, Carrier also maintains that
Petitioner's aimis further defective, in and of itself, because said
claim (1) is of a vague and unspecific nature; (2) contains issues which
are beyond the jurisdiction of the Board; (3) does not contain a request for
any specific renmedy sought by Petitioners; and (4) Petitioners have naned
t he Brot herhood of Railroad Signal men as an adversary party to this dispute
and under Section 3, First (i) of the Railway Labor Act "only disputes which
have arisen between an 'enployee' and a 'carrier' are justiciable," thus the
"Board i S not enpowered to decide a dispute between an enployee and his uniom."

As its last major area of argumentation, Carrier argues that the
di sputed adjustnents in "seniority dates which appeared on the Signal man Roster
posted June 30, 1979, were made in accordance with...the provisions of Article
|V, Paragraph B of the Traini ng Program Agreement as agreed to by t he Carrier
and t he Brot herhood of Railroad Signalmen.,” According to Cerrier the nego-
tiation of said Agreement was a proper exercise of the parties* collective
bargai ning responsibility and authority and that insofar as “...seniority
rights exist solely under the terms of the governing Agreement,..the Board
may not modify or rewite the terms of Agreenents, asthe Petitioners' request
woul d necessitate inthis natter" (Second Division Awards 69%8 and 7077,
Third Di vi si on Awards 16545 and18576) .

_ The Board has carefully read and st udi edt he complete record in
this lengthy and complex matter and is convinced that, for reasons articul ated
by carrier in its Submssion, this Gaimis not properly before the Board.

Regarding the rationale of the above posited conclusion, suffice
it to say that the record clearly shows that the Caimwhich Petitioners are
attenpting to assert before this Board has not been handled on the property
wp t0 and including the Chief Qperating officer of the Carrier designated to
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handle disputes as required by Section 3, First (1)of the Railway Labor Act,
Circular No. 1 of the National Railroad Adjustment Board, and the rul es of
the parties' applicable collective bargaining agreenent. Normally such a
determnation, by itself, would be sufficient to dispose of the matter forth-
wi th; however, because of the critical nature of Petitioners' paramount con-
tention (invalidity of the Education and Treining Program Agreenent) the
Board is further conpelled to comment that despite Petitioners' obvious
sincerityregardingt hei r assertions, the record clearly shows that:

(1) the proper procedure was utilized by the parties in negotiating said
A(}t;]reerrent; 2) the specific details of sald Agreenent were acceptable to
the parties who were responsi bl e for negotiating and administering such an
agreement; and (3% sai d Agreement was approved by Carrier's authorized rep-
resentative and Dy Organization's General Chairmanfor Seniority District
No. 16. Gven these three (3) conclusions the Board issatisfied that

said Agreement | S awvalid agreement, and i n view of the factthatthe

Board is without authority to change, amend or modify such agreenents, and
also in view of the fact that "seniority rights exist sole4 under the terms
of the governing Agreemsnt,"” Petitioners' claim i S found t 0 be without nerit
and wi ||, therefore, be denied.

FI NDI NGS: The Third Division of the Adjustment Board, after giving the
V\Earti es to this dispute due notice of hearing thereon, and
upon the whole record and all the evidence, finds and hol ds:

~ That the Carrier and t he Employes involved in this di Spute are
respectively Carrier and Employes Wit hi n t he meaning of t he Railway Labor
Act, as approved June 21, 1934;

That t hi s Divi si on oft he Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD i
Y

d ai mdeni ed.

" P,

NATI ONAL RATLROAD ADJUSTMENT BOARD
By Ordes§ of Third Division

ATTEST;

U Fcdser

Executive Secretary —_

Dated at Chi cago, Illinois, this 28th day of August 198Le




