NATI ONAL RAI LROAD ADJUSTMENT BOARD
Avar d Fumber 23370
THIRD DIVISION Docket Number CL-23269

carlton R Sickles, Referee

(Brotherhood of Railway, Airlineand Steanship O erks,
( Freight HEandlers, Express and St at i on Employes
PARTIES TO DISPUTE: (

(MM 14nois central Qul f Railroed

STATEMENT OF CLAIM: Claim of the SySt em Cammittee Of the Brotherhood
(GL=-8967)t hat :

1. Conpany violated the Agreenent between the Parties when it
wrongfully assessed Cl erk Ted Roll, 11l, with a suspension of 6workdays
and Shours, June 22 through June 30, 1978, which west he time he was il-
leglélly withheld from service pri Oor to an investigation held on June 29,
1978,

2. Company shall now be required to allow Cerk No1k, |1, pay
for all time lost for t he period June 22 through June 30, 1978, and furt her
that his record be cleared of the investigation and all correspondence per -
tainingt heret 0.

OPINION OF BOARD: (laimant was suspended for &workdays and 5hours for
havi ng damaged an el ectric wel ding machine while
moving it with a forklift truck.

Claimant objects that the rule requires precise charges and that
the phrase, "to determne whether you negligently perfornmed your duties at
or about 10:00 A M June 22, 1978, resulting i n damage t 0 company property",
Is not sufficiently precise to satisfy the rule.

The Board finds that the notice to the claimnt was sufficient
to notify himof the charges being investigated so that-he would not be
surprised and coul d adequately prepare a defense, which is the standard
established by the overwhel mng weight of the Awards. W do not believe
that the failure to nention the wel ding machine and other details in the
charge in any way prejudiced the claimant. See Award 18606 where t he
failure to name supervisors to whomthe elaimant had been insubordinate
during a 25-minute period was held not to make the charges inprecise.

The Board further finds that there was substantial evidence
adduced at the Investigation to support the charge against the clai mant,
and that the penalty Inposed does not demonstrate an abuse of discretion
whi ch (ijn itself would cause us to question the extent of the discipline
i mposed.
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However, the claimant further objects to having been renoved
fromservice pending the investigation. The rule provides that in
"serious cases" such as "vieious conduct”, an employe nay be hel d out
of service pending an investigation.

The Carrier alleges that Its inmmediate suspension action was
pronpted by the fact that three hours prior to the incident herein, the
claimant had heen notified to appear for an investigation for having
left the premises the previous day w thout proper authority. carrier
representatives believed that the damage caused by the clal mant m ght
be repeated if he were continued in service.

Naturally, this is a borderline case or it probably woul dn't
be nere before us.” But on the record, we believe that carrier represent-
atives bad an adequate basis for believing that the clainmant m ght
cause further damage and could justifiably remove himfromthe service
pendi ng investigation.

Wi le this Board will not consider lightly a suspension from
service except in serious cases, it is obvious to us that the carrier
nust rely upon the circunstances as they appear at the nonent. The
claimant i S protected in that if the charges are not sustained, he
will be reinstated with no | oss of pay.

At issue, however, is whether the charges nust specifically
al l ege "vicious conduct” in order to satisfy the rule. W do not be-
lieve that it does. The charge nust be an adequate description of the
circunstances to be investigated, but there is no requirement that a
3ﬁe0|f|c characterization of the activity be set out in the charge
the absence of which would create a procedural defect in the proceed-
ings.

The record reveal s that the carrier had reason to believe
that the action of the eclaimant was "spiteful " (an acceptable col -
| oqui al definition of vicious%. There is sufficient evidence, if
bel'ieved, to establish that the claimnt had no concern for the prop-
erty which he had damaged by his actions of leaving it laying on the
floor where he noticed its condition and noved away fromit.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record and all the evidence, finds end hol ds:
That the parties waived oral hearing;
That the Carrier and the Employes involved i N this dispute

are respectively Carrier and Employes Within the meaning of the Railway
Labor Act, as approved June 21, 1934;
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That this Division of the Adjustmert Board has jurisdiction
over the-dispute i nvol ved herein; and

That the Agreenent was not violated.

AWARD

Claim i S deni ed.

NATIONAL RAITROAD ADJUSTMENT BOARD
By Order of Third Division

LU, Fecdser

ATTEST:
Executive Secretary

Dated at Chicago, Illinois, this 28th day of August 1981.




