NATI ONAL RAI LROAD ADJUSTMENT BOARD
Award Number %E3'272
TH RD DIVI SION Docket Number CL-23114

Joseph A Sickles, Referee

gBrotherhood of Railway, Airline and Steanship O erks,
Freight Handl ers, Express and Station Employes
PART| ESTO DISPUTE: (

(Norfol k and Western Railway Conpany

STATEMENT OF CLAIM O ai mof the SystemcCommittee of the Brotherhood
(GI~8867)t hat :

1. Carrier violated the agreement between the parties, Rule 38
in particular, when they failed to deny the letter of appeal dated July 20,
1978 wi t hi n sixty (60) days.

2. The claimof C E Pavey for May 20, 21, 27, 28, June 3 and &,
1978, R. M, Bownan for June 1, 2, 8, g, 15 and 16, 1978 and R v, Dozier for
May 16, 22, 23, 29, 30, June5 and 6, 1978, shall now be al | owed aspresented.

OPI Nl ON OF BOARD: This di spute concerns an al |l egation that the carrier
violated Rule 38 of the applicable agreement, in that the
Carrier allegedly failed to disallow certain clains within the sixty (60) days
provided for in the agreement, and accordingly, the elaims nust be allowed as
presented. In support of its stated conclusion, the Employes assert that the
clainms were appeal ed to Superintendent, Hillman on July 20, 1978, but were
not denied by himuntil Cctober 9, 1978 (81 days later).

The Carrier has raised a question as to the particular merits of
the clainms = asserting that they are merely duplicates of other clains which
were denied in atimely manner - and Carrier has also raised certain questions
concerning the "questionable" manner in which the clains were received in the
Superintendent's office.

The Board is not at liberty to determne that the failure to apply
the time limt contentions may be ignored because of duplication of clains or
that the clains were "obviously invalid". Such an argunent presumes the very
question which is normally presented to a tribunal such as this, and to permt
a Carrier to nmake the determnations as to the validity or Invalidity of a
claimas it relates to the application of time limts, in essence, deprives
this Board of performng its jurisdictional duties.

Concerning the assertion of the "questionable" manner-in which
the claims reached the Superintendent's office, a question of fact has been
rai sed and aresolution of that f act di spute dictates the outcomeof the case
because, obviously, a Carrier need not reply to an appeal which was never sub-

mtted. Inthis regard, we note the assertion that the Chief Train Dispatcher
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never received his copy of the appeal or the rejection of his prior denial
and that the circumstances surrounding t he recei pt i n t he Superintendent's
office is suspect to the Carrier,

W% nust recognize, of course, that there was a period of |abor
unrest at the particular time in question, so that the normal procedures
may not necessarily have been fol | owed by both sides.

In the final analysis, we feel it is incunbent upon the Carrier
to rebut the presunption that the appeal was filed and while it may, indeed,
be difficult to establish accurate factual conclusions in areas of presunp-
tions and rebuttals to presunptions, we are of the viewthat the time limts
were not conplied with and that T™aird Division Award 20520 controls the out-

come Of this dispute.

FINDINGS: The Third Division of the Adjustnent Beard, upon the whol e
record and all the evidence, finds and hol ds:
That the parties waived oral hearing;

That the Carrier and the Employes | nvol ved in this dispute
are respectively carrier and Employes W t hin t he meani ng of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was violated.

AWARD

d ai m sust ai ned. ,

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

LS Zeckye

~ Executive Secretary

ATTEST:

R
— -

Dated at Chicago, Illinois, this 28th day of August 198, . . -




