NATIONAL RATLROAD ADJUSTMENT BOARD
Award Nunber 23376
THRD DVISIoN Docket Number CL-23397

John B. LaRocco, Ref eree

éBrot herhood of Railway, Airline and Steamship O erks,
Frei ght Handl ers, Express and Stati on Employes
PARTIES TO DISPUTE: (

(Dul uth, Missabe and | r on Range Rai | way Company

STATEMENT OF cLAIM: U ai mof the SystemcCommittee Of the Brotherhood
(GL=9293) that:

(1) The carrder violated the established practice, under-
standing, provi sion:: and Rul es of the Cerks' Agreenent when it arbitra-
ily assigned the position Of Agent-Saginaw to a junior enploye (Mlton E
Mont gorery), to the exclusion of senior enpl oye, Jeffery H. Cberbillig,
who nmade request for the position in accordance with the Agreement,

~(2) The Carrier-shall be required to compensate M. J. H
Goerbillig eight (8) hours pay, per day, as Agent-Saginaw, for the fol-
lowing days: May 3, 4, 5, 8 and 9, 1979.

OPINION OF BOARD: _Claimant seeks eight hours of pay per day for May 3, 4,
5, 8.and 9, 1979 alleging that he should have been
assigned to the position of Agent-Saginaw on thoge dates.

The incumbent hol der of the agency at Sagi naw went on vacation
| eavi ng t he position temporarily open for five days. The Carrier selected
an enpl oye W th less seniority than the clai mant to £i1 the position during
May 3, 4, 5, 8 and 9, 1979. The junior enpl oye had performed as a relief
agent at Saginaw for one-week in April, 1.979. Between January, 1978 and
March, 1979, claimant was regularly assigned t0 a frei 3ht agent position at
Keenan Yard. The dispute has been properly progressed to this Board.

The orgarnization contends the Carrier viol ated Rul es 12(b) and
12{c} of the working agreement when it assigned the junior enploye to the
tenporary agency opening at Saginaw. Rul e 12(e¢) gives furloughed employes
the right t 0 £111 short -vacancies On a seniority basis. According to the
Organi zati on, Rul e 12(b) triggers t he assignment preferences i n Rul e 8(a)
requiring the carrier to assign t he nost semior worker if he has sufficient
fitness end ability to ‘perform the duties of the position. Due to claimant's
abl e performance of hi 8 duties as an agent at Keenan Yardfor fifteen nonths,
the Organization asserts cl ai mant has anply demonstrated sufficient ability
t o performthe duti es of Agent-Saginaw, On an ancilliary i Ssue, the Organi-
zation states the Carrier should have provided claimant with training at
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Saginaw in April, 1379 since he (as well as the junior enploye) had
requested en opportunity to performrelief work pursuant to Supplement

No. 5 of the working agreement. The Carrier's argunents are twofold.
First, Rules 8 and 12 of the working agreement are inapplicable because
Section Z!'(b) of the National Vacation Agreenent specifically excludes
tenporary openings caused by a vacation from being construed as vacancies
for purgﬁses of assigning e replacement. Second, regardless of whet her
or not Rule 12(ec) of the working agreenent applies, the Carrier exercised
reasonabl e discretion in determning that the claimnt |acked the re-
quisite fitness and ability to fill the agency et Saginaw. The Carrier
argues that each agency position Inherently involves unique duties so
that the claimnt was unqualified to replace the vacationing incunbent.
Since the junior enploye received training at Saginaw in April, 1979,

the Carrier mintains it was justified in using the junior enploye on

the dates in controversy. Lastly, the Carrier asserts that its assign~
nment of the junior enploye to Saginaw in April, 1979 was not a violation
of Supplement No. 5.

Section 12(b) of the National Vacation Agreenent states:

"(b) As enployees exercising their vacation
privileges will be conpensated under this Agreenent
during their absence on vacation, retaining ot her
rights as if they had remained at work, such absences
fromduty will not constitute tvacancies' in their
positions under _any agreement. VWen the positron of
a vacatloning enployee 1S 10 be £illed and requl ar
relief employee is not utilised, ef f ort will be made
t o observe the principle of seniority.” (Emphasis Added).

From t he express | anguage i n Section 12(b), the openi ng at Saginaw
for five days in My, 1979 due to the incunbent's vacation did not constitute
a vacancy under the working agreement. Third Division Awards No. 22416
‘Yagoda); Award No. 20 of Public Law Board 2035 (Seidenberg); But Sees
‘"hird M/ision Awerd No. 7176 (Carter). Thus, the Carrier need not strictly
*ollow the preference requirements in Rule 12(e) and Supplant No. 5 of the
wor ki ng agreement though the provisions of Rule 12(e) are soneti mes consistent
with the obligations i nposed on the Carrier by Section 12(b) of the Nationa
vacationAgreenent. Third Division Award No. 14621 (Engelstein); Award
No. 55 of Special Board of Adjustment No. 169 (Wckoff). The Carrier has e
duty to exert a genuine effort. to observe Seniority when assigning repl ace-
ments under Section 12(v) of the Vacation Agreenent. Third Division Award
No., 22416 (Yagoda). However, the Carrier is given sone latitude in filling
vacation vacancies as long es it made an effort to observe seniority. The
Carrier may properly consider other factors having a rational relationship
to performance of the position. In this case, the Carrier decided not to
strictly adhere to seniority because, in the Carrier's view, the junior em
ploye was qualified and the claimant was unqualified to fill the Sagi naw
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position. Fromthis record, we do not find sufficient proof that the
claimant had sufficient ability to step into the Sagi naw opening. The
junior enploye had worked et Saginaw and so he was qualified. Even
though claimant performed es an agent et Keenan Yard, there is no
evidence that he acquired sufficient ability to replace the incunbent
et Saginaw. Thus, the Carrier did not abuse its discretion in filling
the vacation vacancy with the junior enploye.

FINDINGS: The Third Division of the Adjustnent Board, upon the whole
record end all the evidence, finds end holds:
That the parties waived oral hearing;

That the Carrier end the Employes involved in this dispute
are respectively Carrier end BEaployes within the neaning of the Railway
Labor Act, es approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; end

That the Agreenent was not viol ated.
A WA R D

C ai m deni ed.
NAT| ONALRAILROAD ADJUSTMENT BOARD

By Order of Third Division

ATTEST:
EXecutlve Secretary

Dated et Chicago, Il1inois, this 15th day or September 1981.




