NATIONAL RAI L ROAD ADJUSTMENT BOARD
Awar d Number 23389
THIRD DIVISION Docket Humber CL-23342

Josef P. sirefman, Ref eree

éBr ot her hootf Railway, Airline and Steamshipl er ks,
Frei ght Heandlers, Express and Station Employes

PARTIES TO DISPUTE:
Chicago apd Nort h \est er n Transportation Compeny

STATEMENT OF CLAI M  Claim of the System Committee of the Brotherhood
- (GL=8993) that:

1. Carrier Vi ol at ed the Agreement Rules, particularly Rule 21,
when under date of Decenber 11, 1978it issued a notice Wherein Lt di smssed
from service Mr. R. J. Agins, AccountsPayabl e Accountantat Ravenswood,
accounti nvesti gation held on Decenmber k&, 1978,and

. 2. Carrier shall now be required to reinstate Mr. R. J. Agins
With allrights unimpaired, and make him whole for all. |0sses in nonies
concerning Wages andfringe benefits.

OPINION oF BOARD:  Clai mant Richard J. Agins, Jr., an AccountsPayabl e
Clerk, was gerved with a NOt | Ce of hearing dated November
28, 1978concerning his responsibility f or:

" ) directing f oul and abusi ve lenguage at
M. M H. Ei schen, Manager of Expenditures, at approx-
imately 3:30P. M, Novenber 28,1978;2)1issuing
threats on M. Edschen®s fani |y and threatening to
kill Mr. Ei schen at approximately 3:30P.M. ON
Novenber 28,1978;and 3)assawlting M . Eischen
when you struck him several timesat approximately
3:30 P.M., November 28,1978."

A hearing was hel d on December 4, 1978and Claimant was dismissed on December 11,
1978.

rreview of t he recor dbef or e this Boar d establishes that Claimant was
afforded all t he procedur es provided by the contract. There is a conflict in
t he record with Claimant stating that he wes t he one verbelly sbused and
physically assaulted by Mr. Eischen. AS WasS stated in Award 22721:

"Once again, this Board i s asked to review conflicting
evidence and determine t hat t he Claimant's versi on of a
di sputed factual. circunstance be accepted and that the
Carrier®s Versi on be rejected. V¥ have not ed in numerous
Awards that this Board is not constituted to make such
determinations,
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"|'ssues of eredfbility nust be determ ned by
those who recei ved t he evi dence and testimony, and we
would have no basisfor Substituting our juigment in
that regard. Obviously,if arecord|s devoid of any
reasonable basis for a factual conclusion, them it is
I ncunbent upon us to correct that inpropriety. But,
such I's not the case here."

_ I'nthis instance it cannot be said that therecordi S "incapable Of
supporting the carrierts concl usi ons" (sane Award). Claimant cane t o Eischen's
of fi ce unbidden to complain about a letter of reprimand for using public
telephones ON t he | 0b; he turned back into t he office towards Eischenafter
apparently being on the way out; Eischen was seen on t he f| 0Or thereafter and

al mant was seea punching towards the floor rather than attenpting to ais=
engage himself as would be consistent with a claim of having been attacked;
t he threat wasmade af t er Elschen and Claimsnt had been disengaged by others;
ashe was departing from the Of f i Ce af t er the altercation Claimant said, it
was worth 41t" anutterance | nconsi stent with being the vietim of an attack
Or even disengagement but consistent with continued physical and verbal ag-
gression.

_ Even i £t r emai NS unclear from the I €COr d asto what Mr, Eischen
sai d causi ng the Claimant t 0 respond "\What dl déou_ say" amdto tura back
towards Eischen and the resulting altercation, Oaimnt had other means availe
able for redress, assumng arguendo that the remarks were of fensive, than
resorting to physical violence, In view Of t he sericusness and sustained
nature of the incident the penalty of termimation i S not unreasonabl e.

FINDINGS: The Third Division of the AdJustment Board, upon the whole
— record and all theevi dence, £inds andhol ds:

That the parties waived oral hearing;

That the Carrier and the Employesi NVOl ved in this dispute
are respectively Carrier and Employes within the meaning of the Railway
Labor Act,as approved June 21, 1934;

_ at this Division of the Adjustnent Board has jurisdiction Over
the dispute involved herein; and

That the Agreementwas not violated.




Awar d Number 23389 Pege 3
Docket Number cr-233k2

AWARD
Claim denied.

NATIONAL RATLROAD ADJUSTMENT BOARD
By O der of Third Division

= Executive Secretary

ATTEST:

Dated at Chicago, Illinois, this 15th day of September 1981.




