NATTONAL RAILROAD ADJUSTMENT BOARD
Award Nunber 2301
T™HIRD DI VI SI ON Docket Number MW-23235

Martin F. Scheinman, Ref er ee
(Brot herhood of Maintenance of Wy Employes

PARTI ES 10 DI SPUTE: (
(Chicago, Milwaukee, St. Faul and Pacific Railroed Company

STATEMENT OF CLAIM: "Claim of t he Syst emCoammittee of the Brotherhood that:

(1) The Carrier violated the Agreement when it failed to recall
furl oughed enpl oye Thomas Ceman to fill a vacancy as iaborer onExtra Gang
5529 June 12, 1978 t o Jul y 25, 1978 (SystemFi | e Gf104/D-2214).

(2) Asa consequence of the aforesaid violation, the ¢laimant
be allowed thirty (30) days pay (eight hours each day) atthe applicable
| aborer's straight-tine rate.”

OPI NLON OF BOARD: Claimant, Thomas Coman, was furloughed prior to June 12,
1978. O ai mant was reenpl oyed on July 25, 1978.The
Organi zati on claims that Carrier violated the Agreementwhen it failed to
recal | Cleimant to fill a vacancy on Extra Gang #5529 from June 12, 1978
through July 25,1978. An enploye junior to Claimant filled that vacancy.
The O gani zati on asked that Claimant be pedid thirty (30) days, eight hours

a day, at the applicable |aborer's straight-tine rate.

Carrier contends that it attenpted to contact clainmant to fill
t he vacancy on Extra Gang #5529. |t asserts that O ai mant was tel ephoned
at his home on June 8 and June 9, 1978« Carrier contends that, in all,
three calls were made to Claimant's resi dence on each of these days. There-
fore, it maintains that Claimant was not available. carrier al so urges
that It was informed by ot her employes that clai nant had ot her enpl oynent.

. Caimant, on the other hand, insists that neither he nor his
wife ever received a call fromCarrier. He asserts that he did not have
anot her job but, instead, was at home available for vork.

"Rule 11

I ncrease in Force

Wen forces are increased, except as provided in Rule 8
(c), the senior, available, laid off employes in the respec-
tive classifications will be notified and they will return
to service within seven (7) days after being notified at
their last known address, unless prevented from doing 80
by reason of sickness or other unavoi dabl e cause. Failure

to return to service in accordance with the provisiops O
thisrulewll cause forfeiture of seniority rights.
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There i S really no dispute but that Caimnt was entitled to
be called fer the position. After all, he was a senior laid off enploye
i nthe classification. Thus, the only issue to be decided is whether
Caimant was available for work.

This Beard has repeatedly hel d that carrier nmust nake a reasonable
effort to contact an enploye alla informhimof available work. See Awards
18425, 20109, 21090 and 21222, |n a series of Awards we have held that a
single call is insufficient. See Awards16279 and 21222. \\ have al so
hel d that nore than two calls would likely be sufficient. See Award No.
22422,

Here, Carrier asserted that six calls were nade over the course
of two days. Cearly, had Carrier established that such calls were placed
we woul d conclude that a reasonable effort was made. Im fact, we have
previously concluded that if a conflict in direct evidence existed, a claim
woul d normally fail because the Board has no basis for reconciling sueh con-
flicting statements. (See for exanple Award #224%03)

Here, however, Carrier has failed to introduce any probative
evidence that the calls were actually made. Wile it may be true that Car-
rier, attenpting to fill a Geng has |little reason not to seek out a quali-
fled employe, the fact remains that Carrier nust establish through reliable
evi dence that Carrier made a reasonabl e effort to contact the enpl oye.

Mere assertions will not suffice. i

For exmmple, Carrier presented no evidence on the property as to
whi ch employe actual |y made the calls. See AwardNo. 23235, It failed to
Introduce a statementfrcmanyenpl oye stating that he or she attenpted to
contact Claimant. Simlarly, nospecific times were provided as to the time
of the alleged calls.

Gven this absence of any concrete evidence, we nust concl ude
that Carrier did not establish that it made a reasonable effort to contact
Claimant. Az such, we are constrained to conclude that Caimnt was avail -
able within the neaning of Rule 11. Therefore, we will sustain the claim

FI NDI NGS: The Thixrd Division of the Adjustment Board, wupon the whole record
and all the evidence, finds and hol ds:
That the parties waived oral heering;
That the Carrier and the Employes involved in this dispute are

respectively Carrier and Employes Wi thin the neaning of the Railway Labor
Act, as approved June 21, 193k;



Award Number 23401 Page 3
Docket Number MW-23235

_ That thi s Di vision of the Adjustment Board has j urisdiction over
t he di sput e §nvolved herein; and
That the Agreement was viol ated.

A WA R D

cl ai meustained,

NATI ONAL RAI LROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST Z[(/ pta4-u

“Exscutive Secretary

Dat ed at Chicago, I.linois, this 6th day of Qct ober 198L.



CARRI ER MEMEERS* DI SSENT
TO
AWARD 23401, DOCKET MW-23235
(REFEREE SCHEINMAN)

Dissent to this Awardis required because the Majority inproperly
hel d the Carrier to a higher degree of proof than was required of the
petitioning enployees.

In theinitial denial of this claim Carrier's Assistant Di vision
Manager pointed out the fol |l ow ng

"Attenpts to reachM. Coman were made repeatedly when
hiring personnel back for Extra Gang 5529 early this
sumer.

"However, each time there was no answer at his hone."

The Enpl oyees were al so advi sed that:

"You were al so advised that on June 8and 9, 1978t hree
attenpts were made on each of the dates in an effort to
contact. M. Coman With regard to the work in question
There was no answer received on any of these occasions.”

Except t0 allege that Caimant received no phone calls, no evidence
what soever was submtted that would rebut the Carrier's statement of fact.

It 1s not the Carrier that must make the clai mfor the Employees;
that is their burden as the one asserting the claim There was no evidence,

other than allegations submtted in this case, that rebutted the Carrier's

statenents of fact. Yet, the Majority sinply concludes at page 2 of the Award

that such. wmrebutted statenments 'hll not suffice". Qoviously, the Enployees'

unsubstantiated all egation, under this construction, cannot begin to meet its

bur den.



CARRIER MEMBERS' DISSENT TO
-2 . AWARD 23401, DOCKET MW-23235

In Third Division Award 9266 {Hornbeck) it was poi nted out :

". . ..the Gaimnt cannot succeed on the weakness of a specifie
defense of the Carrier. He nust maintain his claimon the
strength of his own proof." -(Enphasis added) -

Thi r d Division Awards22760 (Scheinman), 22161 (\\éi ss), 22180

(Norria), 22292 (Scearce), 21677 (Caples), 21658 (Si ckl es), 21842 (Mead),

21894 (Roukia), are but sone of the recent Awards that properly placed the

burden of pnwf on the proper party.
By ignoring t he Employees® burden of proof in this case, the Majority

has altered the existing practice concerning the application of Rule 11 on this

property to the detrinent of all.

V¢ dissent.




