FATIONAL RAILROAD ADJUSTMENT BQARD _
Award Number 23402
THRD DIVISION Docket Number MW-23242

Martin F. Scheioman, Ref er ee

(Brotherhood of Mai ntenance of Wy Employes
PART| ESTO DISPUTE: (

(The Denver and Rio Grande \West ern Rai | r oad Company

STATEMENT OF CLAIM: "Claimof the System Committee of the Brotherhood that:

{1) The Carrier violated the Agreenment when, w thout or notice
to the General Chairman as required by Article IV of May 17, 1968 National
Agreenent, it assigned the carpentry and repair work of the carrierts house
at Hel per, Utah to outside forces stariigg.lanwary 27, 1978 and continuing
t hrough March 30, 1978 (SystemFi | e D-22~T8/MW-28-78).

(2) B&B Gang #6331 enpl oyes B. P, Evans, Re Co Cesarl o,
A C Luneild and R V. McKendrick each be allowed pay at their respective
straight tinerates for an equal proportionate share of the total mmber of
man- hours expended by outside forces in performng the work referred to in
Part (1) hereof."

OPINIGH OF BOARD: Prior to January 17, 1978, a fire seriously damaged t he

trainmaster's house at Hel per, Utah. The building was a
Carrier-owned house | ocated sone distance fromthe yard or main line of Car-
rier. As a result of the fire, Carrier contracted Qut the repair of the
house. The orgenization was infornmed of Carrier's decisioninaletter dated
January 17, 1978. |t stoted:

"Ben Ochca, Gen. Chm.

Brot her hood of Maintenance \\y
4236 Tennyson St r eet

Denver, Col orado 8ceiz

Dear Sir:

Due to a fire which severely damaged the train-
master's house at Hel per, Uah, it is Carrier's inten-
tention to contract out the repairs to this house.

Taese repairs will not only include carpentry work
‘but al so el ectrical and plunbing repairs.

| eminforned that at the present time all U ah Divn.
B&B enpl oyes are enployed and It is not possible to divert
themto performthese repairs.
Yours truly,
/s/ J. W. Lovett
Director of Personnel”



Awar d Number23kce Page 2
Docket Number MW-23242

The Organization cl ai N5 t hat t he carpentry work referred to in
the letter fell under the Scops Rul €. Therefore, it argued that the work
properly belonged to itS membership. |t al so argues that Carrier violated
Article | V, Contracting Qut, by feiling t 0 give t he General Chairman ad-
vence Witten notice of its plan to contract out the work,

d ai mant s membexrs of BB Gang #6331 hol d seniorityintheir
respective classes wthin the Bridge and Bui | di ng Subdepartment. Ac-
cordi ng to t he Employes, Claimants are ful |y qual i fi ed to perform all
t he cerpentry work involved in repairing the house. The Organization
asserts that Cainants, B. P. Evans, Re C. Cesario, A C. Lunelli and
R V. McKendrick each beallowed pay at theirrespectivestraight time
rat es for an equal proportionate share of thet ot al nunber of man<hours
expended by theout si def orces.

Carrier, onthe O her hand, i nsi sts that it did not violate
the Agreenent. First, Carrier assertsthat the disputed work is not
t he exclusive work of t he Employes under the Agreement. Second, since
it argues that Work 4s not within the Scope rule, it urger that Article -
IV is not material. Third, Carrier maintains that even if Article IV
did apply, the notice requirenent should be excused because Of the une
expected nature of the work. Fourth, Carrier insists t hat sinceCl aim
ants were all employed and working elsewhere at the time, that they are
not proper Claimants., Certain procedural arguments were al so raised.

To begin with, it appears clear that the warkin question falls
within t he coverage Of Rules 1 and2. (early, whether this work has
traditionally been performed by the Employes or has, in fact, bean
contracted out, the fact remains t hat the character of work performed | S
encompassedwi t hi n t he scope of the May LT, 1968 Nati onal Agreement which sets
forth Carrier's obligations beforeit may contract work within the scope
of the applicable schedul e agreement, St. st ates:

"ARTICLE | v

contracting out

In the event a carrier plans to contract out work
within t he scope of the applicable schedul e agreement, the
carriershall notify t he General Chairman of the organization
invol ved inwriting as far in advance of the data ofthe con-
tracting transaction as i S practicable and i n any event not
| ess thanl5 days prior thereto.

|f the General Chairman, or hi S representative, requests

a meeting to discuss matters relating to t he ‘said contracting
transaction, the designated representative Of the carrier shal |
pronptlynmeetw th him for that purpose. Said carrier and
organization representatives shal | make a good faith attempt
t o reach an understanding concerning sai d contrecting, but if
no understanding 4s reached the carrier may neverthel ess pro-

. ceed with said contracting, and t he organization may file and
progress claims | N connection therewith.
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"Nothing 4m this Article |V shall affect the existing
rights of either party i n conmection with contracting out.
Its purpose is to require the carrier to give advance notice
and, ifrequested, toneetwi th the General Chairman or his
representative to discuss and i f possible reach an under-
standing in connection therewith.”

Thus, it is elear that Article |V requires advance notice be given
to the General Chairman at |east 15 deys before contracting outwork covered
by the scope. Carrier is required to give such notice 4n order to allow the
Organi zation the opportunity of reaching an understanding with carrierrel-
ative to contracting out. E=ch side is t0 be provided sufficient opportunity
to explain the reason for their respective positions. The provision is in-
tended to encourage the free exchange of information - prier to the decision

to contract out = SO as to di ninish'the possibility for conflict and M sunder -
standi ng.

Here, it is unrefuted that Carrier failed to provide 15 days
advance written notice t 0 the General Chairman,. In fact, it i S generally
clear that notice of the contracting out was not given in witing until
nont hs aft ert hewor kwas being performed by the contractor. This consti-
tutes a violation of the express terms of Article IV.

Carrier's explanationa f Or not provided notice are not convincing.
They cannot be perceived as mtigation in any sense of the word. See PLB

No. 2k9, Award 16 apd Awards 19552, 19635 and 20158, As such, we must con-
cl ude that Carrier's action viol ated the express terns of Article V.

The Employes ar gued t hat Claimants ar e entitled to receive Straight
time rates for an equal proportionate Straight time rates as a result of Car-
rier's violation of Article IV. Tnis contention nust be rejected. This
Board has generally held that full enploynent precludes conpensation for an
Article Iv violation, unless overtime has been worked by the contractor's
forces. See Awards 18305, 19155, 19399 and 199%8. G ven these prior Awards,
Caimants are entitled to po eompensation here,

Finally, we have examned in detail the procedural arguments
presented by Carrier. W £ind that those assertions are w thout
nerit.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record ard all the evidence, finds and hol ds:

That t he parties waived oral hearing;
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That the Carrier and the Employes involved in thi s dispute
ar e respectively Carrier and Employes Wt hin the neani ng of the Railway
Labor Act, as approved June 21, 1934;

. That this Division of the Adjustment Board has §urisdiction Over
the dispute involved herein; and

That t he Agreement was viol ated.'
AWARD
Claim sustained in accordance Wi th the G pinion.

RATIONAL RAILROAD ADJUSTMENT BOARD
By Orderof Thira Division

ADTEST; _ZW p%/

Exacutive Secretary

Dat ed at Chicago, Tllineis, this 6th day of Cctober 198i.




