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"Claim of the System Committee of the Brotherhood that:

~(1) The Carrier violated the Agreement when, without
e

or notice
to the General Qdrman as required by Article IV of May 17, 196 iatlw1
Agreement, it assigned the carpentry and repair work of the Carrier'6 house
at Helper, Ctah to outside forces starting January 17 1978 and continuing
through March 30, 1978 (System File D-22-+i'8/MW-2&78j.

(2) B&B Gang #6331 employes B. P. hns, R. C. Cesarlo,
A. C. Lunelli and R. V. MdCendrlck  each be allowed pay at their respective
straight time rates foranequalproportionate  share of the totalnmnber of
man-hours expended by outside forces in performing the work referred to in
Part (1) hereof."

QPIIilGII OF BOARD: Prior to January 17, 1978, a ,flre aerionely damaged the
trainmaster's house at Helper, Utah. Thebulldingwas a

Carrier-ovnedhouse located some distance from the yard or main line of @.r-
rier . As a result of the fire, Carrier contracted Out the repair of the
house. The Orgedzation~was  informed of Carrier's decision in a letter dated
January 17, 1978. It seted:

"Ben Ochos, Gen. &II.
Brotherhood of Maintenance Way
4236 Tennyson Street
Denver, Colorado 8@l2

Dear Sir:

Due to a fire which severely wged the train-
Inisterls house at Helper, Utah, it is -ierOs inten-
tention to contract out the repairs to this house.

These repairs will not only include carpentry work
abut also electrical end plumbing repairs.

I em informed that at the present time all Utah DIM.
B&B employes are employed and It is not possible to divert
them to perform these repairs.

Yours truly,
/s/ J. W. Lovett
Director of Personnel"
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The Organisatlon claims that the carpantryworkreferredto in
the letter fell under the Scope Rule. Therefore,ltarguedthatthew~k
properly belonged to its sWbert3hip. It also argues that Qvrier violrrted
Artidle IV, Contractlng Out, by failhg to give the General&ainmnad-
vance written notice of its plan to contract out the wmk.

Claimants msnbers 0fB.B Gang#633l hold seniority in their
respective classes within the Bridge and Building Subdepu-tmmt. Ac-
cording to the tiployes, Claimanta are fully qualified toperfcsmall
the carpentrywork involved inrepa&ingthehcmse. zhe Organlsati~n
asserts that Claimants, B. P. J2vans, R. C. Oasario, A. C. Iunelli and
R. V.MclCen&ickeachbe allmedpayattheir respective straight tims
rates f~ranequalpmportl~nate  share ofthe total number oimn-huts
expsmiedbythe  outside forces.

Carrier, on the Other hand, insists thatitdid not viol&8
the Agreement. First, Carrier asserts that the disputedw~rkis llot
the exclusiveworkoi the -lOyes under the Agreetmnt. Second, slnca
it argues that work is not within the Scope rule, it urger that Article ~-
Ivis not nlatarial. Thlrd, Oarrier msintains that even If Article IV
did apply, the notice requirement shouldba excusedbecause  of the on-
expected nature of the work. Fourth, carrier insists that since Claim-
ants were all employad and warking elsewhem atthetim,thatthayare
not proper Claimsnts. Certain procedural argusents were also raised.

To begln with, It appears cLear that l&e wark in question falls
within the coverage of Roles 1 and 2. Clearly, whether this work her
tmditionallybeenperfomsdbythe  EInployes ~rhas,lafa~t,  bean
contracted out, the factrencslns that the character ~fworkperf~rmed is
encompassed  within the scope of the May 17, 1966 National Agreemsnta& s&s
forth Carrier's obligations before it may contract wOrk within the scope
of the appUcable schedule agremmnt. St. states:

"ARTIcm Iv

contracting out

In the event a carrier plans to Contract out work
within the scope of the applicable  schedule agreestant, tha
carrier shallnotify the Ceneral&aimanofthe organlsation
involved in writing as fW in advance of the data of the con-
tracting transaction as is mctlcable and in any event not
less than15 days prior thereto.

If the General &airman, or his representatlvs,  requests
a meetingtodiecussmatters  re&&ing ta the .tid contrscting
transaction, the deslgaatsd representative of the camler shall
promptlymeetwlth him for that purpose. Said carrier ard
organisation representatives shall s&s a gOod faith attenpt
to reach an understanding comerping said contmctlng, but If
no understanding is reached the carrier may nevertheless pro-

. CeedWith Scrid cOntZE&ng, aOd the Org@?&iOnmYme and
pmgress claims in c0msCtiOn theuwvi~.
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"Nothing In this Article IV shall affect the existing
rights of either party in connectIOn Vith contracting out.
Its purpose is to require the carrier to give advance notice
and, ifrequested, tomeetwith the General olairmanorhie
representative to dl~cuss and if possible reach an urdcr-
stadlng in connection therewith."

Thus, it is c&ar thatArticle IV requires advance notice be given
to the Cenaral Chairman at least 15 days before contracting outwork covered
by the scope. Csrrler is required to give such notice In order to allow the
Organization the opportunity of reaching an understanding with Carrier rel-
ative to contracting out. E&h side Is to be provided sufficient opportunity
to explain the reason for their respective positions. The provision is in-
tended to encourage the free exchange of inforsmtion - prior to the decision
5 contract s - so as to diminish the possibility for confl%alld misunder-
standing.

Here, it is unrefuted that Carrier failed to provide 15 days
advance written notice to the Caneral Chatin. In fact, it is genarally
clear that notice of the contracting out was not given in writing until
months aftertheworkwas beingperformadbythe contractor. Thio constl-
tutes aviolation  of the express terms of Article IV.

Ou-rler~s explalvrtlons for not provided notice are not convincing.
l'hey cannot be perceived as mitigation in any sense of the word. See PLB
No. 249, Award 16 and Awards 19552, 19635 and 20158.  As such, we must con-
clude .that Carrier's action violated the express terms of Article IV.

The Fmployes argued that Claimsnts are entitladtorecelvs  straight
time rates for anequalproportionats  straight time rates as a result of Car-
rier's violation of Article IV. This contention must be rejected. This
Boa13 has generally held that full employment precludes compensation for an
Article IV violation, unless overtime has been worked by the contractor's
forces. See Awards 18305, 19155, 19399 and 19948. Given these prior Awards,
Claimants are entitled to no acoparrestionhere.

Finally, we have examined in detail the procedural argument.6
presented by Carrier. We find that those assertions are without
merit.

FINDINGS: The Third Division of the Adjustment Board, upon the whole
record sod all the evidence, finds and holds:

That the psrtieswaived oralhearing;
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That the Carrier and the Rnployes lnvolvsd In this dispute
are respedively C&.rier and Bployes Within the meaning of the RaIlway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jtisdiction over
the dispute involved herein; and

That the Agrsementwas violated.'

A W A R D

CLab sw*iti In accordance with the G-pinion.

NATIONALR4ILFUDAWW'IMwTBoARD
By Order of ZhFrd Division

AT~JE.T;&&~&
Ekecutlve  Secretary

Dated at Chicago, nlinois, this 6th day of October 1981.


