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!l4TIONALRAILRCADAIUUS'IMENTROARD
AvardRumber 23405

TRIRD DIVISIOR Docket Nmber a-23376

Martin F. Schainman, Referee

(Brotherhood of Railway, Airline and Steamship Clerks,
( Freight Handlers, Express and Station Qanlovea

PARTIES To DISFVTR: ( -
_ - - -

(El&n, Joliet and EBstern Railway &sapany

STA~TOF CLAIM: Claimofthe System Carmlttee of the Brotherhood
(GL+Z!79) that:

1. Carrier violated the effective Clerks' agreement when,
following 8n investi~tion on July 23, 1979, it suspended Mr. William
Robinson from &rrier service for a period of three days, commencing
July 31, 1979; without just aruse;

2. brrier shall now canpens8teMr.Robin8onforal3.tlum
lost as a result of this suspension from service ax&,sh811 clear his re-
cord of the charge placed against him.

0

OPINION OF RCARD: clalm8nt, !Zxtra Board Clerk, W. Robinson, after investi-
g8tion, w8s suspended three (3) days for iailing to respond

to a call for service. On July 16, 1979, 8t 8pPEuii~tc1y ?:05 Pdb, Chimant
was called to perform service on the night turn and there WLS no answer 8t his
telephone. ~. ..-_

A8 a preliminary scatter, the Org8nization claims that the disci-
pline imposed should be set aside because Claimant was not afforded 8 full
8nd imparti hearing. It asserts that the Conducting Officer led the testi-
mony of Carrier's principal witness "in a manner clearly intended to pl8ce
the most 8dverSa inference possible on Claimant.," thereby violating we 26
of the Agreement.
defective.

Therefore, itarguesthtrtthe hearingprotidedwae

As to the merits, the Ckg8niZ8tiOn Cld8~ that C8rrier failed to
establish that Claimant is guilty as charged. In its view, the recozd does not
esid%sh that Cbimant reoelved 8 call or that he w88 not hape at the tjme of
the alleged call.

In addition, the Organivrtfon m8int8ins that, assuming Claimant's
guilt is establIshed,  the penalty imposed is excessive. It argues that this
is Claimant's first offense under Carrier's progressive discipline procedure.
Therefore, it contends that 8 three (3) day suspension is premature. The
Or~tization was able to call witnesses to ex8mlne them and to cross-ex8mine
the witnesses called by C8rrier. There is nothing-the recordtoindioste
that the Organization was not able to present 8 full and thorough case. On
the contrary, the record discloses that the Organisation w8S able to iuuy
introduce evidence and argument in support of Claimant's posItIon.
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Moreover, there is nothihg in the record to indicate that the
Conducting officer was,leadlng or unduly lnfluencihg  Oarrier's witness.
There is also nothing to suggest that Qrrler's witness'~ testi&ny was
affectedby the Goxniucting Gfflcer.

In all, we are co*ced that Claimant was afforded a full and
impartialhearing.

We will next turn to the question of whether Clalntant is guilty
86 ChargOd. Ihe Grganiaatlon claims that Glalmntwas horns andavailable
8t 8p~OZdlaat3.y 7:05 &bib 011 the dste in qUeStiOn. It 8sSertS tit (I!Eim-
ant's telephons did aotrlngatthetime of the alleged call. &rrier%
witness, Lucille iialmagy, Assistant Ctrief Yard Clerk, testified that she
called '%&a3nt 8t IeaSt tv0 tifS3S 8t 8pprodmate~ ?:05 p.lU. HClJIlEgY
stated tbatthe telephone rangbutwas notanswered.

The resulting credi'bilitylssuevasresolwdBgainstcLaimant
by the Gonducting  Gfflcer. Therecordaffmdsnobasis  fordisturbing
that determioatlon. After all, the trier of fact has hsd the adv8ntage .-~
of obsenrlng the witnesses during their testimonles,and  lelna farbetter

t
position to judge credibility than we em, confronted only with a written
record. Absentsmm evidence of 8 lackof impartiality, the Conducting
Officerss findings &all notbe overturned. Here, there Is nothing to in-
dicatethatthe&mductlngOfficer  acted~ogerly.  Iherefaee~hls credi-
bility findings shall be affirmed.

Given the fact that CLaimant is guilty 8s charged, he Is subject to
appro&8te discipllmry action. The evidence establishes  that this Is claim-
ant's third offense under the progmsslve  disclpllne procedure. Q8imsntwae
not home when caU.ed on July 8, 1979 and refused to accept a call for semlce
on July 10, 1979. He received verbal conmltatlons  on both occasions 8nd on
July 13, 1979 he received a letter confirming  these consult&ions; 811 in ac-
cordancewi~ the progressive disclpUne procedure.

The progressive discipline ~00ebu-e  Is the system on this property.
GToaimant had knowledge of It. It is not an umeasonsble system. Indeed, con-
slder8tion of a Claimant's past record In assessing disciplitm is gocd indur-
trial practice. Here, such pvogresslve discipline has been sy~tematised.
Moreover, the Organization has acquiesced in Its use.

under the progressive discipline pocedure this is Clalmntls
third offense. As such, he Is subject to a three (31 day suspension. since
Claimant was treated in accordance With this procedure, we see no reason to
overturn the discipline imposed.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all the etidence, finds alri holds:

That the parties waived oral hearing;

llhatthe Carrier and the tiployes irrmlvedinthie dispute are
respectively Carrier and %plo*s within the meaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustient Board has ,jurisdidion over
the dispute involved herein; and

That the Agreement was not violated.
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Claim denied.

X4!l'IONALRAlLROADA&TUSlUENTBOARD
By @der of Third Division

A-T: amp&
Executive Secretary

Dated at Chicago, Illinois, this 6th day of October 1981.
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