NATIONAL RAILROAD ADJUSTMENT BOARD

Avard Number 23405
THIRD DI VI SI OR Docket Number a- 23376

Martin F. Scheinman, Ref eree

Brotherhood of Railway, Airline and Steanmship C erks,
Frei ght Handl ers, Express and Stati on Employes

Elgin, Joliet and Eastern Rai | way Company

PARTI ES T0O DISPUTE: %

STATEMENT OF CLAI M Claim of the Syst emCommittee Of the Brot her hood
(GL=9279)t hat :

1. Carrier violated the effective Cerks' agreenent when,
fol | owi ng an investigation on July 23, 1979, it suspended M. WIliam
Robi nson fromCarrier service for a period of three days, commencing
July 31, 1979; wi thout just cause;

2. Carriershal | nowcompensate Mr, Robinson for all time
lost as a result of this suspension fromservice and shell clear his re-
cord of the charge placed agai nst him.

Q

OPI Nl ON OF RQARD:  Clalmant, Extra Board Cl erk, W. Robi nson, after investi-
gation, was suspended three (3) days for failing to respond

to a call for service. On July 16, 1979, at approximately 7:05 pem., Claimant

was called to performservice on the night turn and there was no answer at his
t el ephone.

As a prelimnary mtter, t he Organization Ccl ai s that the disci-
pline inposed should be set aside because Claimant was not afforded 8 full
and impartial hearing. |t asserts that the Conducting Officer led the testi-
mony of Carrier's principal witness "in amanner clearly intended to piace
t he most adverse i nference possible on Qaimant.," thereby vioclating Rule 26

8ff thtel Agreement. Therefore, it argues that the hearing provided was
efective.

- As to the merits, t he Organization claims t hat Carrier failed tO
establish that Claimant i S guilty as charged. Inits view the record does not

establish that Claimant received 8 cal | or that he was not home at the time Of
the alleged call.

Inaddition, the Organization maintainsg that, assumng d aimant's
guilt i S eatablished, the penalty inposed is excessive. It argues that this
Is Caimant's first offense under Carrier's progressive discipline procedure.
Therefore, it contends that 8 three (3) day suspension is premature. The
Organization Was abl e t 0 eall Wi t nesses t o examine themand t 0 cross-examine
the Wit nesses cal | ed by Carrier. There i S nothing in the record to indicate
that the Organization was not able to present 8 full and thorough case. On
the contrary, the record discloses that the Organization was able to fully
i ntroduce evidence and argunment in support of Caimant's pesition.
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Moreover,t here i S nothing in the record to indicate that the
Conduct i ng 0fficer was leading Or undul y influencing Carrier's Wit ness.
There is al so nothing to suggest that Carrier's witness® testimony W\as
affected by t he Conducting Officer.

I'n all, we are eonv:l.noed that Claimant was afforded a full and
impartial hearing.

V& Wi || next turn to the question of whether Claimant i S guilty
as charged. TheOrganization claims t hat Claimant was home and available
at approximately T7:05p.m. on t he date in question. |t asserts that Claim-
ant's telephone di d not ring at the time Of the all eged cal|. Carrier‘'s
wi tness, Lucille Halmagy, Assi stant Chief Yard Clerk, testified that she
cal | ed Claimant at least two times at approximately T:05 p.m.Halmagy
stat ed that the t el ephone rangbut was not answered.

Ther esul ti ngeredibility issue was resolved egainst Claimant
by t he Conducting Officer. The record affords no basis for disturbing
t hat determination, Afterall,the trier of fact bas hed t he advantage _
of observing the witnesses duringtheir testimonies, and {8 in a far better
position to judge credibility than we ere, confronted only with a written
record. Absent some evi dence of s lack of impartiality, the Conducting
Officertsfindi ngs shall not be overturned. Here, there is nothing t0 in-
dicate that the Conducting Officer acted improperly.Therefore, his credi -
bility findings shall be affirned.

Gven the fact that Claimant is guilty sscharged, he Is subject to
appropriatedisciplinaryacti on. The evidence establishes that this |s claim
ant's third of fense under t he progressive discipline procedure. Claimant was
not home when called onJuly 8, 1979 and refused to accept a call for service
on July 10, 1979. He received verbal consultations on both occasions and oOn
Jul'y 13, 1979 he received a letter confirming t hese consul t & ons; all in ae-
cordance withthe progressive diseipline procedure.

The progressive discipline procedure 18 t he Syst emon this pr Operty.
Claimant had know edge of It. It is not an unreasonable System |ndeed, con-
sideration Of a Claimant's past record | n assessi ng discipline is good indus-
trial practice. Here, such progressive di SCi pl i ne has been systematized,
Mor eover, the organization h&s acquiesced in |t S use.

under the progressive digcipline procedrzs thi S is Claimant's
third offense. As such, he is subject to a three (;7day suspension. since
Claimant was treated i n accordance Wth this procedure, we see no reason to
overturn the discipline inposed.
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FINDINGS: The Third Division of the Adjustment Board, upon the whole
record and all t he evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and t he Employes involved in this di Spute are
respectively Carrier and Employes within the neaning of the Railway
Labor Act, as approved June 21, 1934;

_ Tat this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was not viol ated.

A WA RD

C aim deni ed.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

ATTEST: 52&/ FM/

EXecutive Secretary

Dated at Chicago, Illinois, this 6th day of Cctober 1981.



