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Fatal  C. carter, Referee

(Bxotherhoodof Railwey, Airline andSteexehlp Clerks,

PARTIE3TODISPWl!f!:
I

PTelght lbndhrs, ExpreslJ an3 station B0ployes

ThePittaburghendIakeErie Rail&d aeppany

(a) lbe Qurier violated the Rules Agreement, eff'ective September 1,
lph-6, partlculm4 Rule 20, when it assessed dlaclpllm of diemissal on Leed
Foreman-Clerk II. E. Coley, Pittaburgk,  Peuusylvanla.

(b) CUirrmntoDley~erecordbe clearedoithe chargeebrought
agalwt him on Jarnuuy 4, 1gg.

(c) clalmsntcoleybereetored  to rervlcewith aeuior&yaudall
other rights --be caqensated for wage leer sustel2ied Zn accordance
with the provisions Of Rule 20. cDeiiaantelsotobeuadewholeforsnjmomy
he was required to sped for smdicel amd hospital setices, or other beuefits
whig would otherwise have been covered under !Cravelers croq Policy a-23~00.

OPINIOB  OF BoAFal: In the Statement of Claim claimant Is referred to as
H. E. Coley. In the investigation he &ave his name as

Hermau L. Coley and his service record shows his usme as Herman Lea Coley.

On January 4, 1979, claimant was assigned as Lead Foreman-clerk, In
Carrier's Custodial Department, headquartered in Room 65 of Carrier's Terminal
Annex Building at Plttsburg, Pa. The official In charge of Carrier's custodial
and mall operations, and the claimant's immediate superior was G. J. Churchill,
Supervisor of Custodial and Mall Service, also headquartered In Room 65 of the
Terminal AuuexBullding.

About 8:30 A.M., on January 4, lflp, an altercation ensued between
claimant aud Supervisor Churchill. Mr. Churchill placed a call for assistance to
the Main Transportation Department office, located approximately 100 yards distance
fromthe !PerminalAnuexBuilding. Ac?ministratlva  Assistant S. Greenfield and
Assistant to Chief of Police C. W. Voorhees responded imuadiately. Upon entering
the office occupied only by Messrs. Coley and Churchill, Greenfield was advlsed
by Mr. Churchill that the claimant had kicked him on the left leg and struck him
on top of the head. At that time Mr. Greenfield removed claimant from the service
and instructed him to leave the property immdiately. Mr. U~urchlll was instructed
to get medical attention at Carrier's medical office.
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The QLrrier's Chief Medical Officer's examination of Mr. Churchill
indicated a tenderness on top of the scalp and a swelling above the left knee
laterally, as well. as Indication of a previous inJury consisting of dry abra-
sions, anterior aspect, lept lower leg. Medication was prescribed aud
Mr. Churchill was raferred to the hospital for x-ray of skull and leti leg,
following which he returned to work.

On January 5, 1970, Carrier's Genaral Superintendent - Transportation,
advised claimant by certified mail:

"Arrange to attend a formal Investigation at lo:00 A.M.,
Thursday, January 11, 1979, in Room 108 of the p&LR Tanuinal
Building, Pittsburg; pa., to develop the facts and determine X,
your res nsibility, if any, for your alleged violation of
Rules (T BOl, (T)C, D and (T)D-1, of the Pittsburg and Lakep"
Erie Railroad Compeny General Rules, which occurred approxi-,
mutely 8:45 A.M., Thursday, January 4, ly-fg, in Room 65~'of
the p&LE Amex Building, Pittsburg, pa., while working aa;- :*
Lead Foreman-Clerk, Job 001 at Pittsburg."

.:
The investigation was postponed by agreement and held on January 17,

1979. The claimant was present and represented by the Vice General Chainuan
and Division Chairman of the Organization.

Carrier's General Rules referred to in the letter of charge read:

"(T)B. Loyalty to the Company is a condition of
employment. Acts of disloyalty, hostility or willful
disregard of the Ocmpany~s interest are prohibited.
Such acts include, but are not limited to, the follow-
ing.

"1. Insubordination

"(T)C. To enter or remain in tha service, employees
must be of good moral character and must conduct themselves
at all times, whether on or off Canpany property, In such
mauner as not to bring discredit upon the Company."

"D. Rnployes must devote themselves exclu-
sively to Compauy's service while on duty."

"(T)D-1. Gambling, wagering, fighting, or participetiug
in any illegal, immoral or uuauthorized activity, while on
duty or on Company property, is prohibited."
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In the investigation claimant18 representatives  objected that the
charge was not precise,. In the first place, Rule 20-Msclpllne,  of the ap-
plicable Agreement does not provide for a "precise" charge, onIy referring
to charge. In the second place, the charge was sufficiently precise to en-
able the claimant and his representatives to prepare a defense, advising
the rules Involved and the time, pIace and date of the alleged violation.

Following the lnvastlg?.tion,  claimant was dismissed from service
on January 24, 1979.

The altercation on the morning of January 4, 1979, was not
witnessed by anyone other than the two participants. The testimony of the
two men was in direct conflict as to how the altercation been, who was the
awssor alld just what transpired. The Carrier chose to believe the testi-
mony of Supervisor Churchill. The Supervisor’s testimony was corroborated,
to an extent at least, by the report of the doctor covering his examination of
the Supervisor, which report has been made a part of the record. It is well
settled that this Board will not weigh evidence, attempt tc resolve conflicts
therein, or to pass upon the credibll.lty of witnesses. Those functions are
reserved to the hearing officer. As stated In recent AwarlNo. 21.278:

"There is a conflict In the testimony here an&the i
carrier chose to believe the version advanced by Mr.
Smith rather than the claimant. We cannot say this was
VrOng. This Board functions as a reviewing authority
and it cannot substitute its version of the facts for
that reached by the trier of facts who heard the testl-
many, observed the demeanor of the witnesses and, by Its
proximity, was entitled to weigh and evaluate the credl-
bility of witnesses. So long as the conclusions reached
are based upon substantial evidence in the record they
should not be overturned..."

Based upon the record, there is no proper basis for the Board to
interfere with the discipline imposed by the Carrier.

FIRDIES: The Third Division of the Adjustment Board, after giving the
FartIes to this dispute due notice of hearing thereon, and

upon the whole record and all the evidence, finds and holds:

That the Carrier and the 5nployes involved in this dispute are
respectively Carrier and tiployes within the meaning of the Railway Labor
Act, as approved June 21, 1934;
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That this Division of the Adjustment Board has jurisdiction
over the dispute involved herein; and

That the Agreement was not violated.

A W A R D

Claim denied.

NATIONAL RAILROAD ADJUS- BOARD
By Order of Third Division

A!JYEST:
Ekecutiva Secretary

Dated at Chicago, IllinoiS, this 3rd day of November 196l.
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