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Awar d Nunber 23hon
TH RD DI'VISION Docket Number MW-23316

John B. LaRocco, Ref eree

(Brot herhood of Mintenance of WAy Employes
PARTI ES TODISPUTE: |

(Consol i dat ed Rai | Corporation (NY, NH&H)

STATEMENT OF CTATM: ''Claim of the System Conmittee of the Brotherhood that:

(1) The Carrier violated the Agreenent when, w thout notification
to the General Chairman and withouta conference having been held between the
Chi ef Engineer and the General Chairman as required by Paragraph (a) of the
February 24, 1954 Menorandum of Agreement, it assigned outside forces to install
track ties and rail on the Dorchester Branch from South Bay Junction to Feirmont,
Massachusetts beginning Nay 10, 1978 (System Docket wH-1k),

(2) As a consequence of the aforesaid violation, the follow ng naned
employes shall each be allowed pay at their respective rates for an equal
proportionate share of the total number of man-hours expended by outside forces
in the performance of the work referred to in Part (1) hereof.

TRACK FOREMEN TRACKMEN
CGener 0so Molinario Jeffrey C. Pitts
Wllie Brown Paul C. Pomurleau
WIlliam F. Reagan Carl G wWeltman
Antonio Fortes -« Kenneth A Topalian
St ef ano Grintchenko John J. Bottary

Patri ck Coughlin
MAINTENANCE HELPERS Ronald R Wl | ace
Ant hony J. Montaquila
Robert J. Muirhead Gerard Babi neau
M chael Paw ak Charl es E. Desmond
David P. Deyab
DI STRI CT POWER John Garde
MACHI NE_OPERATORS Paul E. MCarthy
Kenneth R Pearce
Al bert J. Spencer Charles A King

James C. Ricel

D VI SI ON POWER
MACHI NE OPERATORS

Carmino A Rianco
John R Harrington

Brian D. colpitts
M chael E. Cotter
Allen F. Jenner
Ronald L. Roof
Harold D. Smith
Ravmond Meehan
Waverely Carter
Wlliam Delfino
Ant hony Rose"
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CPINION OF BOARD:  Between May. 1978 and November, 1978, an outside contract or
OPENION OF BOARD: Performedadin éxtensive  track: fmprovement project i ncl udi ng'
the installation ofptréckitieerandiwelded r{bbon rail-on t he Dorchester Branch
{(l'Branchy)imight of way.which.is: owned by the Massachusetts Bay Transportation
Atteharity \("WBTA"): .The Carrier was never an owner of the Branch. In 1976,
theitrustee 'of the.Penn Central-conveyed the Branch to the MBTA. The MBTA
granted.the Carriler.a.license-to-operate trains on t he Branch and t he Carrier
penfiormed: ordinary . maintenance -work.: The outside contract or was engaged by t he
¥BTA enuPriorteo performence: of work -by the out si de contractor, the Carrier 'did
nedragiventotice or ihold s -conference witht he Organi zati on. The Organization
hag breught:this.claim on behal f of thirty-five Maintenance Of Way employes
wvhe axe.claiming wages; for an. equal share of the total number of hours worked
hyuthecouﬂs.iderfprces. o LS
e Lo ouls Lo ey
Both the Organr zation and the Carrier have charged each other with the
failure to timely.raise certain subjects on the property. After reviewng the
recard, we: find mo merit in either party's procedural objections, Thus, we will
gonsider -the Organization's contention that the Carrier violated Par agraph (a)
of xthe! Rehruary 2k, - 1954 Memorandum of Agreenent as wel | as the Deed and
Contixact attached to t he Carrr er's submission as Exhibits A and B respectively.
contract atiLocood o coe s N )
The Organizati on cont ends the work performed by the outside contractor
1s covered by the:Scope Rul e; . According to Paragraph (a) of the February 24,
195k Agreement ! ithe: Carrier: =1s prohi bi ted from contracting out work reserved
ti0eintenance: pf:Way 'employes unless- Lt ‘first gi ves notice to t he Organi zati on,
heddsa hiconfenence with a representative of the Organi zati on and endeavors to
reatds aamiually . satisfactory agreenent concerning the disputed work. Since
theaarx fert ddili nots satlsfy any of the Paragraph (a) prerequisites, the Organiza-
tion eseerts ¢hé nlaimants are presunptively entitled to receive the requested
motetaryeeldef.c The. Organization argues- that t he Carrier had sufficient control
ovexctbe dispited work since {t operated trains over the Branch, was in charge of
rovwkinehérdtkpmaddtengnce and engaged in-8ll t he normal functions of a common
capuiere tiasklygithenOrgenization: relies en-two recent Third Division Awards’
inwedvivg theselsamelipanties and-eimilar cleims. Third Divieion Awards No.
236351 (Ranntsd §cNos23036: (Dennis) See alse Awar d No, 21 of Public Law Board
N9302203D£Hgs::§m).c. G : :
No, 2203 (W eston).
The Carrier raises three def enses:
th Cavyricr P
1.) The work perforrred by the outside contractor was beyond the
Carrier's déminithcand. cont:rol (citing Third Di vi si on Awards No. 2064k ( Ei schen)
sl r§aer2063gntIvomex )y i e Sii
and ro. 2003y (Lwomey
2.) The work was perforrred at ‘the MBTA's expense and solely for its
benefit; “L) The WOUE With @ owes UOn st ad
benef{it;
3. )The Carrier was neither a principal nor an agent in the transaction
bet ween the 'MBTA “&nd "the out Si de contractor.
Letween the o)

J‘J. alivi UL e Ll e, . . . laee e T4
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The issue is whether the Scope clause contained in the applicable
col I ective bargaining agreement between the Organization and the garrier
specifically covers the work perf-d by the contractor. Generally, we have
adhered to the proposition that where the disputed work is notperformed at the
Carrier's instigation, not under its control, not performed at its expense and
not exclusively for its benefit, the work may be contracted out without a
violation of the scope rule. Third pivision Awards No. 2064} (Eischen); No
2Ce80 (Liebe-); No. 201% (Lieberman) and No. 19957 (Hays).

Recently, we have refined the general rule. In Third Division Awards
No. 23034 and No 23036, we correctly ruled that the Carrier retains sufficient
control over the disputed work if the Carrier participates in thecontracting
out process when it knows the work is cwered by an applicable collective
bargaining agreenent. In those cases, we were concerned with the Carrier's
attenpt to evade its collective bargaining obligations merely by inserting
a clause inthe Carrier's operating agreement Wi th the state gowernment authority
whi ch stated that an outside contractor would performtrack rehabilitation work.
In Award Nos. 23034 and 23036,the Carrier assisted the state in obtaining an
out side contractor and then sought to evadeits |abor agreement obligations
by relying on the state operating agreenent.

The facts in this case are very different. The Carrier did not have
any control over MBTA's determ nation of who should performthe work. The MBTA
contracted directly with the outside contractor. The Carrier played no role
(either as a principal or an agent) in selecting the outside contractor.

Unlike the situation in Awards No. 23034 and 23036, the contracting out of the
work was not instigated by the carrier because there was no operating agreenent
between the state and the Carrier which cwered this project. Here, the MBTA

al one control |l ed when and how the work was to be performed. Since the Carrier
had no control over the MBTA's actions, the Carrier was not evading any of its
responsi bilities under the applicable |abor agreenent. Since we have found that
the Carrier had no control over the disputed work, the Carrier had no duty to
notify and confer with representatives of the Organization

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waivedoral hearing

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the neaning of the Railway Labor Act,
as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over the
di spute invol ved herein; and

That the Agreenent was not viol ated.
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AWARD

Claim denfed,

NATIONAL RATIROAD ADJUSTMENT BOARD
By Order of Third Division

LS, FceLoe

Executive Secretery

Attest:

Dated et Chicago, Illineis, this 3rddey Of Novenber 1981,




