NATI ONAL RATIROAD ADJUSTMENT BOARD
Avwar d Number 23426
THI RD DI VI SI ON Docket Wumber CL- 23444

A Robert Lowy, Referee

(Bretherhodd of Railway, Aitline and Steamship O erks,
( Preight Handlets, Express end Station Employes
PART| ESTO DISPUTE: |
§Chi cago, Mlwaukee, St. Paul and Pacific
Rai | road Conpany

STATEMENT OF cLAIM: C ai m of the System Committee of the Brotherhood (GL-900T)
that:

1) Carrier violated the Cerks' Rule Agreement at Missoula, Montana
when it charged employe H T. Davis, held an investigation, and dismssed him
wi thout proving the alleged charges.

2) Carrier shall now be required to reinstate Employe H T. Davis,
clear his record of the alleged charges and compensate himfor all |ost time
commencing Decenber 30,1978 and continuing wmtil he is ret-d to service.

3)Carrier shall further be required to pay premiums for the claimant's
health and welfare, 1ife insurance and dental plan coverage which it would have
made had it not unjustly dismssed him from service.

L) Carrier shall further be required to pay interest at the rate of
seven and one-hal f percent (7%)per annum conpounded annually on the amiversary
date of this claim based on the amount due in Item2 o bwe.

OPINION OF BOARD: Mr. H T. Davis, the Claimant, was enployed as a Rate Cerk
by the Carrier at Mssoula, Mntana. He has a seniority
date of Cctober 15, 1970. On Decenber 7,1978, the Carrier notified C ai nant
to appear at a formal investigation at 10:00 A M Thursday, Decenber 1%, 1978,
for the purpose of developing the facts concerning alleged falsification of
timeslips covering the dates of July 3 andl, Qctober 2, 3, 4, 5 6, 27 and 28,
1978, The Caimant's representative, Local Chairman J. P. Shannon requested
a post ponenment until Decenber 28th but Carrier umilaterally set a new date of
Decenber 21, 1978.
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d ai mant was dismssed from service on Decenber 30,1978,

A laborious and tedious study of the transcript seenms to indicate
that Caimant was given a fair and inpartial hearing. He was represented by
his Local Chairman, presented witnesses to support his position and was
permtted to examne and cross examne witnesses of the Carrier.

The crux of this dispute involves a questionable practice in the
Mssoula office. Caimant contended, supported by his witnesses, that supervisors,
i ncl udi ng one train-dispatcher, required some employes, i ncl uding C ai mant, to
work in excess of nine hours Ina24 hour period in violation of the Hours of Serv-
i ce Aetof 190T, a8 enended, they were further instructed not to report the excesas
hours worked but woul d be given time off on another date to compensate for such
overtime wor ked. Through this process O ainant contended he had accumulated 11
hours overtime and was attenpting to recwer the tine by taking off work on
July 3and 4. There was considerable conflicting and confusing testimony over
the question of O aimnt having obtained authority to be absent on these days.
The regular assigned agent, Cainmant's supervisor, was on vacation at this time
resulting in sone confusion wet the authority vested in the relief agent. The
record shows there was discrepancies in the timeslips on file in the M ssoul a
office and the Chicago office, from which paynent is nade.

It stands to reason that by followi ng such a practice the timeslip
records in the Missoula of fice could not showtine worked in excess of nine hours
by an enpl oye subject to the Act. (Qherwise Federal Railroad Admnistration's
inspectors coul d readily detect violations of the Act. Additionally the time-
slips of enpl oyes naking up the accunul ated overtime woul d show the enpl oye
working when in fact he would not be. Thus, by engaging in the practice the
timeslips on file in the Mssoula office could not be a true and correct
representation of the work actually and/or not perforned by such enpl oyes.

In this charge the Claimant who had accunul ated time as a result of
the practice was fired for attenpting to recwer the accunul ated tine when the
regul ar agent was absent giving rise to a question of his authority to be absent.

The charge involving Claimant's time slips claimng sick |eave, Cctober
2, 34,56, 1978,resulted in nore confusing and conflicting testinony
concerning the question of whether Claimant was in fact sick or had properly
notified his supervisor that he was laying off sick. The agreenent provides a
procedure forthe Carrier to followif it has doubts about an enploye's sick
| eave claim, It can require the enploye to provide satisfactory evidence of
sickness in the formof acertificate from a reputable physician. Instead
of following this agreed upon procedure the Carrier preferred charges against
Caimant. The Carrier's primary witness in this charge apparently resigned
rather than testify!
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The charges of falsifying timeslips for Cctober 27 & 28, 1978, ware
defended by Claimant's contention that he recognized ha had nade a mstake and
attenpted to correct it by sending a teletype nessage to the Chicago office, which
apparently was never received. Here again there is cloudy testimony concerning
the method used in the transnission or non-transmission of the message. O ai mant
adamantly held to his position that he had made the effort to correct the
thmslips.

The Board finds in view of the entire record that Clatmant shonld de
returned to service with all rights unimpaired but without back pay.
FINDINGS: The Third Division of the Adjustnment Board, upon the whole record

and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Enployes involved in this dispute are
respectively Carrier and Enployes within the nmeaning of the Railway Labor Act,
as ® pprwed June 21, 193h4;

Thatthis Division of the Adjustnent Board has jurisdiction over
the dispute involved herein; and

That the discipline inposed was excessive.

A WARD

C aim sustained in accordance w th Qpinion.

NATIONAL RAITROAD ADJUSTMENT BOARD
By Order of Third Division

Attest:
Executive Secretary

Dated at Chicago, Illinois, this 3rd day of Novenber 1981.



