NATIONAL RAILROAD ADJUSTMENT BOARD
Awar d HNumber 23430
THIRD DIVISION Docket YNumber MW-23Li8)

A Robert Lowy, Referee

(Brotherhood of Mai nt enance of Wy Bmployes
PARTI ES To DI SPUTE: (

(Seaboard Coast Linme Railroad Conpany

STATEMENT OF CLAIM  "Caimof the System Committee of the Brotherhood that:

(1) The dismissal of Foreman J. He Matthews fromthe service
of the Carrier was based on unproven and di sproven charges and was arbi -
trary and capricious ( Syst em FileC-4({13)~JHM/12-39(79-L7) J) .

(2) Caimant Matthews' personal record shall be cleared of
the charges; he shall be reinstated to his former position with seniority
and all other rights unimpaired; he shal|l be conpensated foral | earnings
loss suffered as a result of his dismssal; and, further, that he be reim
bursed for all necessary expenses incurred by himin connection with at-
tending the hearing.'

CPI Nl ON OF BOARD: The Kaiser Agricultural Chem cal Conpany at Acme North

‘ Carol i na owns its tracks and apparently | eases a locomo-
tive to performits switching. At times the Carrier is called upon to per-
form energency maintenance work, such as but not 1imited to, replacing broken
rails and rerailing derailed equi prent. M. J. H. Matthews, the O ai mant,
was enployed as a Section Foreman by the Carrier at Acme. On April 20, 1979,
the Carrier was informed by Kaiser that it had received the followng bills,
all dated April 19, 1979, from Section Foreman Matthews:

(1) To repair broken rail =~ No. 3Track
March, 1979
1 Foreman
5 men

851 b. rail = $100.

(2) To rerail tank car - Enginehouse track
February, 1979
L hours | abor
1 Foreman
Lnen | abor - $150.

(3)To rerail tank car = H Il track
March, 1979
2 hours | abor
1 Foreman
1 man - $50.



Award Nunber 23430 Page 2
Docket Number MW-23481

The Carrier upon receipt of this information, bei ng unaware of
the services performed by Caimant., determned that it was necessary to
conduct a formal |nvestigation to devel op facts concerning the situation.
On May 7,1979, charges were filed against Caimant and ordered himto at=
tend formal hearing on May 16,1979.

Cl ai mant was charged as follows:

"Please arrange to attend formal hearing to be held

at 1:00 PM on Wednesday, May 16, 1979, in Conference Room
of the Lunberton Public Library, 101 N. Chestnut Street,
Lumberton, N. C., t0 determne the facts and place your
responsibility, if any, 4m connection with report received
that work was perfornmed for Kaiser Agricultural Chemcals
at Acme, N C., and SCL naterial used at a tine when your
payrol | indicates that you and your Section Foree were
under pay by SCL Railroad. Specifically, that Kaiser
Agricultural chemcals at Acne received billing from
Jack H Mtthews for the use of |abor and/or nateria

used to repair track and rerailequi pment on the dates

of February 151979, February 161979 and March 8,
1979,

"You are charged with violation of that portion of Rule

G| pertaining to 'dishonesty' and 'making false statements
and Rule 7090f the SC. Railroad Company's Qperating Rul es
ef fective Decenber 4, 1978,and with that portion ofRule 18
pertaining to 'dishonesty’ and 'making false statenments of
the scL Safety Rules for Engineering and Maintenance of \y
Enpl oyees ef fective Septenber 1, 1967."

The investigation was held as schedul ed. Copy of the transcript
of the investigation was made a part of the record. Claimant Was represent ed
by the Vice Chairman of his Union and they were accorded the right to produce
W tnesses, which they d1d, and to exam ne and CrosS examine W tnesses which
was done extensively. A careful reading of the transcript reveals O ai mant
was given a fair and impartisl hearing as required bythe rules of the Agree-
nent between the parties.

It was & long and tedious journey throuﬁh a confusing transcript but
it is clearly evident Carrier proved it's case. The work in question was per=-
formed by Cl ai mant and hi s crew when they were under pay by the Carrier. al

ant attempted to defend hinself by claimng the work Involved was performed on

days other than those ¢laimed by Carrier Wen he wasnot on Carrierts payroll,

His own two witnesses, Robinson and Rhodes, menbers of his section gang, did

not support this position and it was further disproved by Wtness Johnson of

t he Kal ser Company. Claimant and his two W t nesses, Robinson and Rhodes, al so
testified that Traimmaster Hal | was present during the period sone of this work was
being performed and that Hall has given Caimant instructions to how to file

his claimfor this work with Kaiser and that he was merely fol | owing the Train-
master'si nstructions. This testinony proved to be fal se when the two witnesses,
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Robi nson and Rhodes, later volunteered statenents that such evidence ontheir
part was false. Both received thirty days suspension without pay foxrgiVing
false statements at the investigation. It was proven Traimmsster Hall was
not present during the period in question, nor had he given O ainant any
such instructions as clained.

The record cl ear | y shows Claiment meking improper monetary Cl ai ns
upon the Kaiser Company for work that he and his crew had al ready been fully
conpensated for by the carrier, Clearlyviolating Carrier's Rules cited in
the Charges and for these reasons the discipline 1nposed by carrier shoul d
not be disturbed.

FINDINGS: The Third Division of the Adjustnent Board, wupon the whole record
and al | the evidence, finds and rLolds:
That the parties waived oral hearing;
That the carrier and the Beployes involved in this dispute
are respectively Carrier and Bmployes Wi thin the nmeaning of the Railway
Labor Act, as approved June 21, 193k;

. That this Division of the Adj ust ment Boerd has jurisdiction over
the dispute Involved herein; and

That the Agreement was not violated.

AWARD

C ai m deni ed.

NATI ONAL RAILROAD ADJUSTMENT BOARD

d”ﬂ Y, By Order of Third Division

ATTEST: _
Executive Secretary

Dated at Chicago, Illinois, this 3rd day of Novenber 1981,



