NATIONAL RAILROAD ADJUSTMENT BOARD

Award Nunmber 22433
THIRD DIVISION Docket Number MW-231¢

Arnol d Ordman, Ref er ee

(Brotherhood Of Maintenance of \\iy Employes.
PARTI ES 10 DI SPUTE.

580ut hern Pacific Transportation Conpany
(Pacific Lines)

STATEMENT OF CLAIM: "Claim of the SystemcCommittee of the Brotherhood thats

(12 The Carrier violated the Agreenent when it laid of f Messrs.
B. N Wl poff, E. J. Camacho, Re J. Judd, G« Re Szekely, L. G Martin end
36. L.6)Londo without five (5) working days* advance notice (SystemFile MofW
1-96) .

(2) Messrs. B. N Wl poff, Es J. Camacho, R J. Judd, G R Szekely,
L. G Martin and J. L. Londo each be allowed forty (40) hours of pay at their

rr]es.pective straight-tinme rates because of the violation referred to in Part (1)
ereof."

OPINION OF BOARD: The critical issue in this case is whether the six named

employeswer e gi ven the required five-day notice abolish~
ing their positions, as required by Rule 13 of the Agreenent.

Rule 13 provides, in relevant part:

"(a) Except as otherwi se provided in this section (a),
positions will not be abolished nor will force6 be reduced
until the enployees affected have been given at |east five
(5) working days' advancewitten notice. Wen such notices
applﬁ to two or more enployees in a gang, it may be posted
at the headquarters point where Bulletin Boards are nain-
tained for such purposes.”

Rul e 13(a} goes on o provide for exceptions to this procedure, none ofwhich
exceptions I's here applicable.

_ It is undisputed that five working days' advance witten notice was
not given the enployes here involved and, assumng a Bulletin Board existed at
the headquarters point under consideration, no such notice was post ed.

Carrier defends on the ground that the enployes were fully apprised
of the proposed abolition twelve days before that action became effective. It
appears that notice of the proposed abolition, to take effect on Decenber 27,
19TT, together with the nanes of the enpl oyes affected, was communicated by
tel eﬁhone to Reedsport, the location here in Issue, on December 15, 1977.

On that sanme day and on the followi ng day, the six enployes here naned were
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notified orally of the communication and copies of the notes made fromthe
tel ephone conversation were made available to them An actual witten notice
of job abolition, which had been typed up on Decenber 15, 1977, was delivered
to eac?fenp! oye, but not until Decenber 27, 1977, the day the job action be-
came effective.

The i Ssue here posed is not a novel one. Carrier argues, in
essence, that whether or not it satisfied the technical requirenents of
Rul e 13(a), it certainly satisfied the purpose Section 13(a) was desi gned
to achieve in that the six enployes here nemed were made fully aware, well
in advance of the five-day notice ﬁeriod, that their positions were being
abolished. Yet the fact remins that the |iteral and explicit |anguage of
Rul e 13(a) had not been satisfied. A plethora of cases in this and other
Divisions establish the cfri nciple that an agreenent nust be applied and in-
terpreted as witten and as negotiated between the parties. Wat the parties
have witten into the agreenent can be changed only with the consent of both.
See, for exanple, Third Division Award No. 20956 (Norris); Third Division
Anard No. 11488 (Hall). See also First Division Awards 20077 and 20312,
W conclude that Carrier violated Rule 13(a) of the Agreenent.

On the otherhand, it does not follow that every violation, technical
or otherwise, automatically calls for damages. There is no showing here that
Carrier acted im bad faith or with any del iberate intent to circunvent or
frustrate provisions of the Agreement. Rather, it sought to assure the full
protection ofthe enployes concerned but failed to observe prescribed pro-
cedures. In these eircumstances and absent evidenceof nonetary | oss by the
six enployes as a result ofthe violation, the claimfor a nonetary award
will be denied.

FINDINGS: The Third Division of the Adjustment Board, upon the whole record
and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this di spute
are respectively Carrier and Employes W thin the neaning of the Railway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.
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AWARD

Clajim 1 sust ai ned.

d ai n? denied.

NATIONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

Executive Secretary

ATTEST:

Dated at Chicago, Illinois, this 3rd day of Novenber 1981.



