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TliIRD DIVISION Docket Number CL-23151

John J. Klkrut, Jr., Referee

I
Brotherhood of Railway, Airline ad Steemshlp Clerks,

PARTIES I\) DISPUTg: (
Freight Handlers, Fkpress and Station Faployee

(Noriolk and Western Railway (Xqany

STATEMENT OF CLAIM: Claim of the System Camittee of the Brotherhood
(GW3E91) that:

1. Qrrier viol&.8d the Agreement between the parties when on
December 7, 198, they assessed Mr. R. A. Burr five (5) days actual suspension.

2. Carrlerls action was unJuet, unreasonable and an abuse of carrier's
discretion.

3. Carrier shall reimburse Mr. Burr for all lost tinrc with all rights
and privileges uabpsired and alluu 18$ Interest on all monies due. They &all
also submit a written apology to Claiaant for the harassmnt he was subjected to.

OPINION OF BOARD: At approximately j’:OO AM on Wvumber  11, 19'?'8, Clalwnt, an
Nxtra Nabisco Mill Clerk at lW.edo, Ohio, was called by

Qrrier representative to fill an Ertxa Board position beginning at 9:OO AM that
seale morning. Accordlag to Clnlmnt,he had previously scheduleda 9:OOAMag
pointmentwith his attorney also forthatmxningand that he could not contact
theattomeyatthat  ear4 hour to cancelthemeetingon such short notice.
Therefore, Claiaant mlntaina that he reported to work early (approximtely
8:00 AM), completed his assigaed  duties, and attempted to conhct the Yard Mster
at the Front Street office for pssion to leave the property for a short time
in order to notify the attorney t&t he was working and to arrange fwalater
appointment. The YardMaster,hmmver,was  unavall8ble,andaftmbrieflytalk%@g
with the Yard Clerk at the Front Street office, Claimnt left work anyway sad
drove his perso~lautmoblle off coppanyproperty sum 2.2 milesawayto a lo-
cationwhlchis "approxlmtelylOOymls  southortheHomest.ead Yardtracks across
Corduroy RoadawayfromtheHomestead YardOffIce itsel3."

While at this meeting, Claimant did in fact meet with an attorney as
well as with two other Carrier employes who were off duty at the time. At approx-
Fprately 9:05 AM, however, this gathering was observed by Ft. J. Cooper, the Temlnal
l9almasterattheHcm%teadYard,who  just happenedtobelookingthroughawin-
dow in the Assistant Agent's Office and who reco&sed Claimant am3 the two other
employes . The Trairmsster contacted the &ew Caller to d&.emine the assigwents
of the three employes a4 whether they were on or off-duty. The (I'raw Caller re-
,~ed that CLaimant had been called for the Extra Clerk for the Nabisco Mill at
9:00 AM; and so the Tralmmster, together with the Sergeant of Police, walked
over to the assemblage  and asked Claimant if he had received permission for
absenteeing himself from his assl~ent. -tint responded that he did not havS
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suck ;eamlssion, and as a result,, the Tralmaster relieved Claimant from d+:r Y-I-
.L?,e Tmalnder of his assigment that, day and Claimant was chargei? with 'I~ in .~i~:-
absazt from (hls) assigment...without  parmission from the proper author!+?.,.'
.ti frvestigation was coducted concerning this matter and, as a result Sh_pr~z;<,,
LLc&+mnt was adjudged guilty as charged and was assessed a five (5) day suspen-
sion without pay. Said suspension is the basis of the instant claim.

Organisatioa's  position in this dispute is that Carrier's actions
herein were undertaken sole4 In retaliation for CLaimsnt'a involvement in a
previous work stopgage. Thus, Organization contends that Claimant's hearl2g WP~
zelther iair nor impar‘tlal as required by the Wee, and in support of this chr,rr-:
Organization fbrkher alleges: (1) Rearing Officer was biased tn his conduct of
Che investigation (Tnird Division Award 18963); (2) charge which has been Ioral&
x&nst Claimntby Carrier was vague and not sufficiently specific; (3) penalty
ljhich was assessed was not cameasurate with the alleged infractlon; and
(4) Claimant was disciplined telce for the same offense and QuTier, therefore,
Is guilty of "double jeopardy" in this matter.

Iu addition to the foregoing procedural objections, Organlsation further
contends that ClaImat did properly perform his assigned duties and that any assess-
cmnt of discipline is complete4 wwarraated; and forthermore, in Its final area
of argaasatation  orgsnircrtion  rasintains that the appropriate rewdy which is to
be a,~liedherein should include reimbursement "...for all lost tine with all
rights and privileges unlmpalred  aud allow 18% interest on all monies due...ahd
also sumit a written epology to Claimant for the hammaent he was subjected to."

Carrier's position, simply stated, isthat Clalamntadsitted thathe
was away froa his aesigmeat without permission; that such a comission is Itself
a serious Infraction which alone would justify the dlsclpllne of permanent &is-
sissal; and the five (5)day suspensionwhich  has beeninposedls a lenient
penalty imposition (Third Division Award 3171 and Award lC2 of public Law Board
Do. 1790); ami that the Board pay not substitute its judgamat for that of Cmrier
when It
20034.Y

is established (Third Mvlsion Awards 11009, 12954, l&P, 19791 and

RegerrUng tha various procedmal coaslderatioas which have been raised
by Organization, &uTer further coutedls that: (1) Haaring Officer exhibited no
biastmard Clalmantdurlngthe  inrastl~tionaodthstsaidhesringwss conducted
fair4 and proper4 in accordance  with the applicable Rules; (2) Organlsation's
charge regardi

7
a "double jeopardyW imposition of disdpline is insupportable

sLnce Rule 27(a of the Agrement "express4 states that an sllploye my be held
out of service pending investigation "...and thus...". ..there is no grovision in
the agreemnt to sustain the Organiurtion's  argusmats relatLve to due process";
sad (3) Orgaalsationls  raquest for 18$ interest payimat and an apology lack
sgreewat support (Award 27 by Public Law Board Xo. 1790).

After careful4 reading and studying the entire record in the instant
dispute, the Board MS that Orgauisation's  arguments as posited hereinabove are
complete4 unpersuasive a&, therefore, must be rejected.
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Regarding the various procedural allegations which Organisation  has
raised, concerning the conduct of the investigation  hearing itself, suffice
It to saythatthehearlngtranscript fails to showthattheHearlng  Officer
in any way "exhibited maalfest bias," "demonstrated pnjudgement," "inhibited
CmSS eXaSIiMtiOn,”  “reStriCted  queStiOning on the part of Organisation  repre-
sentative" or in any other way failed to allow a "full and -ial hearing"
such as Organisation  charges. Quite to the contrary, if the hearingtranscript
shms anythingatalllnthis  regard, itshovethattheHeeriog Officer carried
out his duties in a most patient ami responsible manner, given several outbursts
of vituperative and otherwise uucmpl.inmntary  langmge directed by Organ&at&m
representative toward the Hearing Officer and Qrrier witnesses; and also given
the fact that many areas of questioning which were developsd by Orgauisation
representative were themselves so completely unrelated to the charge(s) being
investigated, or were so obtuse to the central issue as to make one wonder as
to the real purpose for their being offered.

As to Organisatlon's  "double jeopardy" contention and its request
that an "apology and 16% interest to be added to the remedy," it Is quite clear
that the ratiomale or logic of these argments/requests either have not been
sufficiently developed In the record so as to enable any meaningful cement
by this Board or they simply are not authorired  by the parties' current Agree-
ment. For these reasons therefore, these particular argments can only be
viewed as being unmeritorious.

Having disposed the numerous procedural questions which have been
raised by Organisatlon, our attention now turns to the writs portion of this
dispute, and, as has been noted previous4, these arguments must also be re-
jected for obvious reasons. There can be no doubt that ClaImant was away
from his assignaent without perraission--this is admitted to by ClaImant hipb
self. There can also be no doubt that such an infraction Is a serious matter
and that a five (5) day suspension, under the circumstances, Is indeed a lenient
penalty. Moreover, it is quite clear that Claimant in this dispute has attempted
to usurp Carriers1 managerial function to manage the workplace by deciding and
acting upon matters which were coapletely beyond his authority and which were
vested sole4 inthehands or C3rrie.r. Not only did Clalssant take It upon
himself to decide that he would ccme into work early to complete his assignment,
but he also decided which duties needed to be partially completed prior to his
leaving his assignment and which duties would remain incomplete until his later
return; aad finally he decided when he would leave the assignment and whom he
would tell about this uudertaklng. All of this was done without knowledge to
any supervisor whatsoever and such unilateral, unauthorized undertakings by
an Employe are, for obvious reasons, complately improper and unacceptable.

Proof of Claimant's guilt has been more than adequately demonstrated
in this matter and thereme no procedural objections which vould otherrise impect
upon this consideration. Under such circumstances, therefore, the Board may not/will
not %b%itute its judgement for that of carrier, and the penalty which has been im-
jmxad hereinwill remain undisturbed.
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FINDINGS: The Third Division or the Adjustmeat Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hearing;

That the Qarrierand the ~ployeslnvolved ?.n this dispute are
respectively Carrier and i%ployes within the meaning of the Failway Labor Act,
as approved June 21, 1934;

That this Dirlslon of the Adjustient Board has jurisdiction over the
dispute involved herein; and

That the Agreweatwas notvlolatad.

A W A R D

ClaimdenIed.

NATIONAL RAWAD ADJmmENT BOARD
By Order of Third Ditision


