NATIONAL RAILROAD ADJUSTMENT BOARD
Award Number 23456
THIRD D VI SI ON Docket Number CL-23151

John J. Mikrut, Jr., Referee

Brot herhood of Railway, Airline adSteamship C erks,
Frei ght Handl ers, Express andStati on Employes

|
PARTI ES TO DISPUTE: ( _
(Norfolk and st er n Rai | way Company

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood
(GI-8891)t hat :

1. Carrier violated the Agreement between the parties when on
Decenber T, 1978, they assessed M. R A. Burr five (5) days actual suspension.

" 2. Carrier's action was unjust, unreasonabl e and an abuse of Carrier's
i scretion.

3. Carrier shall reimburse M. Burr for all |ost time with all rights
and privil eges unimpaired and allow 18% I nterest on all nonies due. They shall
al so submt a witten apol ogy to Claimant for the harassment he was subjected to.

CPINLON OF BOARD: At approximately T:00 AM on November 11, 1978, Claimant, an
Extra Nabi sco Mill Clerkat Toledo, Chi 0o, was cal |l ed by
Carrier representative to £111 an Extra Board posi tion begi nning at 9:00 AV that
same morning. Accordlagto Claimant, he had previ ously schedul eda 9:00 AM ap=
pointment with hi s attorney al so for that morning and t hat he coul d not cont act
the attorney at that ear4 hour t o cancel the meeting om such short notice.

Theref ore, Claimant maintains t hat he reported t o workear|y (approximately

8:00 AM), completed hi s assignedduties, and attenpted to contact t he Yard Master
at the Front Street office for permission to | eave the property for a short tine
in order to motify the attorney that he was working and to arrange for a later
appointment. The Yard Master, however, was unavailable, and after briefly talking
wth the Yard Clerkat the Front Street office, Claimant |eft workanyway and
drove hi s personal automobile Of f company property some 2. 2 miles away to alo-
cation which is “approximately 100 yards south of the Homestead Yard tracks acr 0SS
Cor dur oy Road away from the Homestead Yard Officeitself.”

Wile at this meeting, Caimant did in fact nmeet with an attorney as
wel | as with two other Carrier employes who were off duty at the tine. At approx
imately 9:05 AM however, this gathering was observed by Ft. J. Cooper, the Terminal
Traimmaster at the Homestead Yard, who| USt happened to be looking through & win-
dowin the Assistant Agent's O fice and who recognized Ciaimant and t he two ot her
enpl OKES . The Tratmaster cont act ed t he Crew Cal | er t 0 determine t he assigments
of the three enpl oyes and whether they were on or off-duty. The Crew Caller re=
«~vved that Claimant had been called for the Extra Cerk for the Nabisco MII at
9:00 AM and so the Traimmaster, together with the Sergeant of Police, wal ked

over to the assemblage and asked Claimant if he had received permssion for
absent eei ng himsel f fromhi s assignment, Claimant respondedthat he did not have
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such rermission, and as a result,, the Trainmaster relieved claimant froma +: gay
he »emainder Of his assigmment that, day and C ai mant was charged Wth" . .n:
1bseat from(his) assigmment,..without permission f romt he proper authoritv,.,"
Az investigation WasS conducted concerning this matter and, as aresult thersc=,
Claimant Was adj udged guilty as charged and was assessed a five (5) day suspen-
sion without pay. Said suspension is the basis of the instant claim

Organization's position anthis dispute is that Carrier's actions
rarein Were undertaken sole4 tnretaliati on for Claimant's involvement i N a
previ ous work stoppage. Thus, Organi zation contends that C ai mant's hearing was
neither fair nor impartial as required by the Rules, and i n support of this chsres
Organi zati on further al | eges: (1) Hearing O ficer was biased in hi S conduct of
the investigation (Toixd Division Award 18963); (2) charge which has been levsle®
against Claimant by Carrier was vague and not sufficiently specific; (3) penalty
which was assessed Was Not commensurate W th the al | eged infraction; and
(4) Caimnt was disciplined twice for the sane of fense and carrier, therefore,
is guilty of "double jeopardy” imn this matter.

In addition to the foregoingprocedural objections, Organtzation further
contends that Claimant di d properly performhuis assigned duties and that any assesse
went Of discipline is conpleted unwarranted; and furthermore, inlts final area
of argumentation Organization maintains t hat t he appropri ate remedy Whichis to
be applied herein shoul d i ncl ude rei mbursenent "...for all [0St time with al |
rights and privil eges unimpaired and al | ow18% i nterest on al | monies due...and
also submit a Witten apology t 0 Claimant f Or t he harassment he was subjected to.”

Carrier'sposition, simplystated, 1s that Claimant adwitted that he
was away from hi S assigmment W t hout perm ssion; that such a eommission i S itself
a serious Infraction which al one woul d justify the dlseipline of pernmanent dise
aissal; and t he five (5) day suspension whichhas been imposed is a | eni ent
penal ty inposition (Third Division Award 3171 and Award 102 of Public Law Board
No. 1790); andt hat t he Board may not substitute its judgement for that of carrier
g/?)%ns 1t i s established (Third Division Anar ds 11009, 1295&, 14272, 19791 and

4.

. Regarding the various procedural considerations Whi ch have been rai sed
by Organi zation, Carrier further comtends that: (1) Hearing Officer exhibited no
bias toward Claimant during the investigation and that sald hearing wasconduct ed
fair4 and proper4 in accordance Wi th the applicabl e Rules; (2) Organization's
char ge regarding a "doubl e jeopaxrdy™ i nposition of diseipline | S i nsupportabl e
since Rule 27(mpf the Agreement "express4 states that an employe may be hel d
out Of Servi ce pending i nvestigation "...and thus...". ..thereis no provisionin
the agreement t O austain t he Organization's srguments relative t 0 due process”;
ard (3) Organiszation's request for 18% interestpayment and an apol ogy | ack
agreenent support (Award 27 byPubl i ¢ Law Board No. 1790).

_ After careful 4 reading and studying the entire recordin the instant
di spute, the Board finds that Organtzation's argunments as posited herei nabove are
conpl et e4 unpersuasi ve and, therefore, must be rejected.
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, Regarding the various ?rocedural al | egations whi ch organization has
rai sed, concerning the conduct of the investigation hearing itself, suffice

|t to say thet the hearing transcript fails t 0O show that the Hearing officer

I n anyway "exhi bit ed manifest bi as,” "denonstrat ed prejudgement,™ "i nhi bit ed
crossexamination, ""restrictedquestioningon t he part of Organization repre-
sentative" or in any other way failed to allow a"full andimpartial hearing"
such as organization charges. Quite to the contrary, if the hearingtranscript
showsanything at all in thisregard, it shows that the Hearing(f fi cer carri ed
out his duties in a nost patient andresponsible manner, given several outbursts
of vituperative and otherwise uncomplimentary language di r ect ed by Organigation
representative toward the Hearing Officer and Carrier wtnesses; and al SO given
the fact that many areas of questioning whi ch were developed by Organization
representative were thenselves so conpletely unrelated to the charge(s) being
investigated, or were so obtuse to the central issue as to make one wonder as
to the real purpose for their veing of fered.

As t0 Organization's "doubl e j eopardy" contention and its request
that an "apology and 18% interest to be added to the remedy," it 18 quite clear
that the rationale Or logic Of these arguments/requests ei ther have not been
sufficiently devel oped in the record so as to enable any neaningful comment
by this Board or they simply are not authorized by the parties' current Agree-
ment. For these reasons therefore, these particul ar arguments can only be
vi ewed as bei ng unmeritorious.

Having disposed the numerous procedural questions which have been
rai sed by organigation, our attention now turns to the wits portion of this
dispute, and, as has been noted previously, these argunents nust al so be re-
jected for obvious reasons. There can be no doubt that Claimant was away
fromhi s assigmment W t hout permission--this i s admtted to by Claimant him=
self. There can also be no doubt that such an infraction 48 a serious matter
and that a five (5) day suspension, under the circunmstances, is indeed a |enient
penalty. Moreover, it is quite clear that Claimant in this di Spute has attenpted
to usurp carriers* nanagerial function to manage the workplace by deciding and
acting upon matters which were completely beyond his authority and which were
vested solely in the hands of Carrier. Not only di d Claimant take it upon
himsel f to decide that he woul d come into work early to conplete his assignnent,
but he also decided which duties needed to be partially conpleted prior to his
| eaving his assignnment and whiech duties woul d remain inconpl ete until his |ater
return; and finally he decided when he woul d | eave the assignnent and whom he
woul d tell about this undertaking. Al of this was done wi thout know edge to
any supervisor whatsoever and such unilateral, unauthorized undertakings by
an Employe are, for obvious reasons, completely inproper and unacceptable.

Proof of Claimant's guilt has been nore than adequately demonstrated
inthis matter and there are no procedural objections which would othervise impact
upon this consideration. Under such circunstances, therefore, the Board may not/wll
not sut=titute itS judgement fOr that of carrier, and the penalty which has been im-
posed herein willremai nundi st urbed.
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FINDI NGS: The Third Division of the Adjustment Board, upon the whol e record
and all the evidence, finds and hol ds:
That the parties waived oral hearing;

- That the Carrier and t he Employes involved in t hi S @ispute are
respectively Carrier and Employes W thin the meaning of the Ratlway Labor Act,

as approved June 21, 193%4;

. ~ That this bivision of the Adjustment Board has jurisdiction over the
di spute involved herein; and

That t he Agreement was not violated,

AWARD

Claim denled,

NAT| ONAL RAILROAD ADJUSTMENT BOARD
By Order of Third Division

“Executive cecretary

Dated at Chicago, Illinois, this 8th day of December 1981.




