NATI ONAL RATZROAD ADJUSTMVENT BOARD
Awar d Nunber 23h66

THRD DIVISION Docket Nunber MS-23368
Martin F. Schei-, Referee

(Wayne J. Calvert

PARTIES TO DISPUTE: (Consolidated Rail Corporation
and
[National railroad Passenger Corporation

STATEMENT OF cIAIM: "Thisis to serve notice, as required by the rules of

. the National Railroad Adjustment Board, of ny intention
to file anex parte submi ssion on February 15, 1980 covering an unadj usted

di spute between me and the National Railroad Passenger Corporation (Antrak),
and Consolidated Rail Corporation (Conrail) involving the question:

Was the petitioner in violation of the Letter Agreenent, signed on
Jul'y 19, 1976 bet ween the Consolidated Rail Corporation (Conrail), the National
Rai [road Passenger OorForation (Antrak), and BRAC which states, in part (2nd
paragraPh) - ' That enpl oyees returning from disability, etc., have tive working
days fol | ow nP their return to active service with conrail to exercise seniority
to an available position en Antrak, if they so desire.', attenpting to return
to duty followng an illness?"

CPINION CF BOARD: O aimant, Wayne J. Calvert, was on medical leave of absence
fromConrail February 23,1973 through May 1g, 1977. At the
time his |eave was granted, C ai mant was an Assistant Agent at FACTerminal,
Baltinore, Maryland. By My 19, 1977, when O ai mant wasfound qualified to return
to work by the Conrail Medical Department, the facility at which Clai mant wished
to work had been assumed by Antrak. Caimant sought to exercise seniority
pursuant to the July 19, 1976 I nplenenting Agreenents and Letter of Understanding
é"Agreements") in order to transfer to Antrak. In furtherance of Caimant's
esiretowork, Caimnt contacted w.J. Kendig, Supervisor, Qperating Rul es,

on Jume 21, 1977 and informed himof his intention to displace the 11:30 p. m

t 0 7:30 a.m, POSi ti ON at Perryville TOwer. On June 27, 1977, Antrak Distri ct
Manager of Labor Relations, D. W Napier, notified kendig that C ai mant shoul d
not be permtted to make adisplacement On Antrak since C aimant had not conplied
with the time limts in the Agreements. Claimant ultimately filed anotice of
intent to file an ex parte submissiononJanuary 15,1980,

Claimant asserts that his dispute is tinely filed since the Agreenents
fail to specify a time frame for appeals to this Board. ‘The Carriers, on the
other hand, assert that Claimant's grievance was not timely norwas it properly
progressed on the property.

The contractual provision for progressing grievances is stated in
a.iz 5-A-| of the agreement between Amtrak and the Organization (TC Division).
Rule 5-A-| states, In relevant part:
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"RUIE 5- A-1 - - CIAIMS FOR COVPENSATI ON

(a) ALl clainms or grievances nust be presented in
witing on behal f of the enpl oye imolved, to the
desi gnated of ficer of the corporation authorizedto
receive same, within sixty (60) days from the date of
occurrence on Which the elaim i s based, except:

(1) Time of f duty on account of sickness,
vacation, |eave of absence, suspension or
reduction in force, will extend the time
limt specified in paragraph (a) of this
Rule by the period of such tine off duty.

(2) when a claimfor conpensation alleged to
be due is based on an occurrence during a
period employe was out of active service due
to sickness, vacation, |eave of absence,
suspension Or reductionin force, it nust be
made, in witing, within sixty (60) calendar
days from t he date the enpl oye resumes duty.

(b) A clai moer grievance dented i n accordance with
Paragraph (a) shall be considered closed wmless it is |isted
for di scussion witht he desi gnat ed officer .6f t he Corporation
by the enploye or his duly accredited representative within
sixty (60) days after the date it was denied. A claimor
grievance listed ten (10) days prior to the date of a
schedul ed monthly nmeeting with the | ocal committee Wil l
be discussed at such neeting. Wen aclaimor grievance
is not allowed the designated officer of the OorForation
will so notify, inwiting, whoever |isted the claimor
grievance (enploye or his duly accredited representative)
within sixty (60§ days after the date the.¢laim Or grievance
was di scussed of the reason therefor. whem not so notified,
the claim W | | be allowed.

(e) Upon conpletion of aJoint subm ssion or Ex Parte
Subm ssion, the enploye, the General Chairman or the
Director-Labor Relations may |ist the case for discussion
at a schedul ed systemneeting. Al such submissions|isted
ten (10) days prior to the date of a scheduled system
neeting will be placed on the docket for discussion at
such meeting.

) A claimor grievance denied in accordance wth

h (f) will be considered closed imless Within one
(1) year from the date of the decision of the Director-
Labor Relations proceedings are instituted before the
Nati onal Railroad Adjustnent Board or such other Board
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"as may be | egal |y substituted therefor under the
Rai | way Labor Act."

There is no evidence in the record to indicate that Caimnt followed the
procedures of Rule 5-A-l to progress aclaimon the property. For this reason
al one, the grievance should be denied, However, even if Oaimnt had progressed
th cIBain&on the property, Caimnt wasuntimely in bringing this dispute hefore
this Board.

Assuming, for the moment, that Claimant is given the benefit of all
possible time delays arising from equivocal correspondence with Carriers, it
I's neverthel ess clear that by November 29, 1977, When O ai mant wote to the
District Manager of Labor Relations and Persomnel to request help, Cainmant knew
that the Organization had denied his claimand that Carriers also took the
position that he had failed to conply with the tine limts for making a dis-
placement. Thus, even if Cainmant were to have waited two nmonths for areply
to his Novenber 29th |letter, by February 1978 areasonable person in Claimnt's
position woul d know that no answer to his letter wasforthcomng. Even if
Caimant had then assuned that it would be futile to process his claimto the
Chief Qperating Oficer of Carrier, Claimant did not bring his claimbefore this
Boar;l inatinmely manner since he waited until January 1980 to file with this
Boar d.

Article 7of the Inplenenting Agreenent provides:

"Any dispute or controversy with respect to the
interpretation, application, or enforcenent of the
provisions of this Agreement Whi ch has not been
resolved within 90 days may be submtted by any of the
parties to an Adjustment Board for a final and binding
deci sion thereon asprovided in Section 3,Second of the
Rai | way Labor Act, in which event eheburden of proof on
all issues 50 presented shall be upon Antrak and/or
Conrail, as the case may be."

Article 7 does not specify a time limit Wi thin which disputes nust be
presented to an Adjustment Board. Nevertheless, the Rules of this Board
(Grcular No. 1) provide, in relevant part:

"rhe di sputes between an enpl oyee or group of enpl oyees
and a carrier or carriers growng out of grievances or out
aof the interpretation orapplication of agreenents concerning
rates of pay, rules, or werking conditions, . . . shall be handled
in the usual manner up to and including the chief operating
officer of the carrier designated to handle such disputes
but faiTing to reach an adjustment in this matter, the disputes
may be referred by petition of the parties or by either party
to the appropriate division of the Adjustment Board with a
full statement of the facts and all supporting data bearing
upon the disputes.
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- "o ?etition shal | be considered by any division of the
Board unless the subject matter has been handled in accordance
with the provisions of the Railway Labor Act, approved June
21, 1934." (enphasis added)

Simlarly, the Railway Labor Act provides, in pertinent part:

"The di sput es bet ween an employee,..and a carrier or group
of carriers growng out of grievances or out of the interpreta-
tion or application of agreenents concerning rates of pay, rules
or worki ng condidtions...shall be handled in the usual-et u
to and including the chief operating officer of the carrier
designated to handl e such disputes;, but, failing to reach an
adj ustnent in this nmanner, the disputes may be referred by
petition of the parties or by either party to the appropriate
division of the Adjustment Board with a full stat-t of the
facts and all supporting data bearing upon the disputes."”
(sectiomn 3, First (1), enphasis added.)

When, after consulting the Rules of this Boardand the Railway Labor
Act to which elaimant i s referred, adefinitive answer ontime [imts cannot
be fownd, it is logical for the Claimant to turn to the collective bargaining
agreement between the parties. As indicated previously, Rule 5-A-| establishes
the time 1imits for the presentation of grievances. That rule provides that a
claimis deemed closed unless within one year from the date of the decision of
the Director-Labor Relations an appeal is filed with this Board.

Thus, even if this Board were to assume that by February 1978 d ai mant
had pursued his claim™an the usual manner" to the chief operating officer of
the Carrier designated to handle disputes, Caimant still did not pursue his
claimto this Board in a tinely manner, that is, within one year from the deni al
of his claimby carrier.

This Board is very sensitive to the sometimes difficult road an
i ndividual nust travel in seeking redress of agrievance. Neverthel ess, we cannot
ignore the time limts within which grievances nust be pursued, or the procedures
desi gned to resolve disputes on the propert(}/. To do 50, woul d defeat the
Burposes of the Railway Labor Act and would effectively rewite the Agreements
etween the parties. This, of course, we cannot do.

Since this grievance wasneither progressed on the property nor
brought before this Board in a timely manner, this Board has no choice but to dis-
miss the grievance. Inlight of this deeiston, We need not rule on the other
I ssues presented in the Ex Parte Subm ssions.
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FINDINGS: The Third Division of the Adjustnment Board, after giving the parties

to this dispute due notice of hearing thereon, and upon the whole
record and all the evidence, finds andholds:

That the Carrier and the Enployes involved in this dispute are

respectively Carrier and Employes Wi thin the meaning of the Railway Labor Act,
as @ pprwed June 21, 193k4;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

The grievance was not tinely filed withthis Board.

AWARD

C aim di sm ssed.

NATI ONALRAI | ROAD ADJ USTMENT BOARD
By Order of Third pivision

Attest: zw%

Executive Secretary

Dated at Chicago, Illinois, this 8h day of December 1381.



