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John B. LaRocco, Referee

(Brotherhood of Maintenance of Way mioyee
PARTIES '1D DISPUTE: (

(The Denver and hlo Grande Western Railroad Company

STATEMENT OF CLAIM: "Claim of the System Mttee of the Brotherhood that:

(1) The discipline Imposed ('suspended from servlce as section
laborer fmm January 18, 1980, to and including January 31, 1980') upon
Section Iaborer Luganb 8. Ebdrlques  for allegedly 'celling and remvlng
used company ties' at Thompson, Utah on December 8, 1979 was without just
sod sufficient cause and on the basis of unproven chaqes (System File
D-2-&/Mi-14-80).

(2) The investlgatlon  held on January 10, 1980 vas not held
as required uuder tile 28(a).

(3) For the reasons set forth in either or both (1) and
(2)above,  the claimantshallbsallowedthe~fl~,I~~  in&pwe-
ment Rule 28(d)."

OPIIiIOU OF BOARD: Claimsnt, a section laborer, was suspended from service
from January 18. 198G to January 31. 1% for alleuedlr

removing and selling used company tiee-vithout  the -Carrier;s written p&&-
eion on December 8, 1979. On January 8, 1980, the cafiier had rmtlfled the
clalmmt to attend an investlgbtdon  on January 10, 1980 vhich was held as
echeduled.

Except for the issue of vhether or not clalmnt. had pennleeion  to
take the ties, the pertinent facts are uncontested. on December 8
Car~%erSpecialAgentwasinfolmed (by the crew ofapassingtrain )

1979, a
thsta

truck loadedtithtleswaslarving  lhcmpson, Utah. The Special Agentim-
mediately alerted law enforcement authorities, The authorities and the
Special Agent intercepted the truck in Colorado as claimantwas In the pro-
cess of selling 56 sultch ties to a rancher for $336.00. c%imut readily
wnceded that he had taken the ties but the claimant told the Special Agent
that his foramn had given him the ties. Upon denmd, claimmtturnedthe
proceeds of the saleover to the Special Agent. TbeSpecialAgent then con-
tacted the Rodmaster (at Grand Junction) who stated that the cM,nunt Lacked
pezmierlon to take the ties. According to the Rdster, the raIlroad in-
telded to sell some of the ties to another party. However, the Carrier
elected to ratify thetraneactionthatclsimsnthsdarrangsd.  Tnetlesvere
delivered to the purchaser and the Carder retained the $336.110.
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At the onset, the Orgsnlsation  urges us to suum~rily sustain the
claim because the Investigation vas not held within the time requirements in
Rule 28(a) of the applicable agreement. On the merits, the Organization
wntends the Carrier failed to proffer substantial evidence shoving that the
claiment wtitted theft. The Organization argues that the record demonstrates
that claimant sincerely thou&t, though perhaps incorrectly, that he could
take and sell the ties.

The Carrier argues that the investigation was timely held and that
the record contains substantial evidence showing claimant wnmltted.Ux? charged
offense. The QIrrier ackwvledgesthatclaimantmay  havebeen wnfussd about
his right to use the ties but the Carrier took this mitigating circumstance
into account vhen it assessed a relatively light penalty for 8 serious offense.

The pertinent time constraints on holding an investl@idn are set
forth in the following portion of Rule 28(a):

'when an investigation is necessary it will be held
as soon as possible, ordinarily within ten (10) calendar
days but not to exceed thirty (30) calendar dsys flpm date
of report."

The rule specifically states that an investigation must be held
within thirty days from "... date of report." Those last three ~3rd~ render
the rule Imprecise since the thirty-day psriod does not wncnence to run until
the date of report. The OrganiGatlon contends that the date of report In
this case should be the day the Incident occurred because on ~ec+e.r8, 19'79
the alleged theft was re&xx-ted to the Carrier and the Carrier's Special Agent
reported It to the Roadmaster. The Carrier argues thatdateofreport refers
to sane formal report (either written or oral) rendered after the wmpletlon of
a full investlgbtion, and in this instance, December 17, 1979 was the first
writtenreport.

While the "date of report" language in Rule 28(a) may not always
refer to the date the clairmxnt allegedly dts an offense, under thr
peculiar circumstances of this case, the thirty-day period wnnnenced to run
on December 8, 1979. Not only was the Carrier's Special Agent put on notice
wncerning claimant's Infraction on that date but the Roadmaster  was apprised
of the events. The Roadmaster  told the Special Agent that claimant lacked
psrmisslon  to sell the ties which shows a carrier officer had knowledge that
an employe may have wnmdtted theft. All the significant facts vere reported
to the Roadmaster  on December 8th and the report. was so complete that the
Carrier decided to ratify the sale of the ties. Rule 28(a), vlth'strict time
limits, does not contemplate the necessity of a foxma nport to start the
thirty days. Hovever, we are only Interpreting the rule and applying it to
the facts of this case and under other facts the date of report could be a
date other than the day the incident occurred.
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The investigation was held on January 1.0, 19(& which wan more
than thirty days after the date of report (December 1\, 1979) and, there-
fore, the investigation was not convened vithin the ~~1~s 28(a) time
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restrictions. Thus, we must sustain the claim without making any finding
on the merits. Rule 28(d) provides the proper remedy. Clainant Shall
receive the vages he lost during the suspension at the rate of pay in ef-
fect when he served the suspension.

FINDINGS: The Third Mvision of the Adjustment Board, upon the whole record
and all the evidence, finds and holds:

That the parties waived oral hsaring;

That the Carrier and the Bnployes involved in this dispute
are respectively Carrier and tiployes within the meaning of the Railway
Labor Act, as approved June 21, 199;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreementvas  violatsd.

A W A R D

Claim sustained in accordance with the Opinion.

NATIONAL.RAILROADADJ'E5?MENTEOARD
aMPdy Order of Third Division

Al'l!@T?
BecutiveSecretary
'\.

Dated at Chicagd, Illinois, this 8th dsy of January 19@.
_,,>


