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(Brotherhood of Railway, Airline aad Steamship Clerks,
( Freight Handlers, Rmress and Station EhN.o~es

PARTll?STODISPU!X:( -
_ - _ .

(Akron, Canton & Youngstown RaKlroad Company

STA’PEMENT OF CLAIM: Claim of the System Committee of the Brotherhood
(cc934e) that:

Carder vloltated the agreement between the parties vhen,
on March 2;' 1980 it refused to allow pmper payment of eight (8)
hours at t&e and'one-half to Clerk K. L. Suter.

2. hrrier shallnow pay Claimantthefour (4)hours pay
vhich was impropsrly with-held.

OPIRIOR OF BOARD: Clalmmt, a furloughed apploye, perfonasd eight hews
service in the position of Opemtm-Clerk at Csrey, Ohio

On sU&Y, M?mh 23, 1980. Sundaywas not a regularlyassignedday for that
position. The Carrier paid the clahantwagea  for eight hours at the straight
time rate. Prevlouely, on Sunday, February 10, 1980, under similar circwn-
stances, the Carrier paid claimant vages for eight hours at the overtime mte.
The claimant now seeks four hours of vages contending he should have been paid
at the ovstiime rate for the service he rendered on March 23, 1980.

We note initially that the Organisation's  statement of claim to this
Board refers to alleged improper payment for March 28, 1980. The Carrier has
argued for dismlssal of the claim based on this purported procedural defect.
However, this argument was not included in the Carrier'~ submission to this
Boardand,  in.anyevent, the misstated claimda'tewas clearlytheresult
of mere clerical inadvertence which did not prejudice the Carrier
in any manner. Thus, the claim for additional pay for services claimant
perf6MonMarch 23, 198CJ has been properly presented to this Board.

,. !;The Organization relies on Rule 12 of the applicable agmeaent to
support the claim. Rule 12 is a notice or call term and provides that amployes
called to p&fomworkon a Sunday,whlchls not a part of any regular assign-
emend shall be allowed pay at the rate of time and one-half. The Carrier asserts
that Rule 12 Is irrelevant to this case by arguing that Rule 12 is intended to
cover only regularly assigned amployes. According to the Carrier, the rights
of furloughed smployes am contmlled by Rule 41 which gives the Carrier some
discretion in using furloughed amployeo for extra or relief work on regular
positions. The Carrier contends that since Rule 12 applies only to regularly
assigned employea, Rule 41 inpliCaly contsmplates payment at the straight time
rate. r
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To interpret the relationship between Rule I.2 and Rule 41, we
must give effect to the past conduct and actions of the parties. The record
contains evidence that the Carrier paid this claimant at the premium rate
for work he performed on a prior Sunday in a similar situation. At least
as to this particular claimant, both parties construed the agreement to
require the payment of the overtime rate when this claimant was called to
fill an extra assignment on a Sunday. Therefore, we will sustain the
claim for four hours at the straight time rate because this claimant should
have been paid at the rate of time and one-half for the eight hours of
service he performed on Sunday, March 23, 1980.

FINDINGS: The Third Mvision of the Adjustment Roard, upon the vhole
record and all the evidence, finds and holds:

That the parties vaived oral hearing;

That the Cerrier and the Rnployes involved in this dispute
are respectively Carrier and Eknployes within the meaning of the Railway
Labor Act, as approved June 21, 139;

That this Division of the Adjustment Board has juriedlction over
the dispute involved herein; and

That the Agreement was violated.
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CLalm sustained in accordance with the Opinion.

NATIONAL RAILROAD ADJUS!lMENT BOARD
By Order of Third Ditislon

A-T: aMpe
Executive Secretary

Dated at Chicago, Illinois, this 8th day of January 19


