NATI ONALRATLROAD ADJUSTMENT BOARD
Awar d Number 23483
THIRD DI VI SI ON Docket Number CL-23924

John B. LaRoceo, Ref er ee

(Brotherhood of Railway, Airline and Steanship O erks,

( Freight Handl ers, Express and Stati on Employves
PARTIES TO DISPUTE: (

(Akron, Canton & Youngst own Railroad Conpany

STATEMENT OF CLAIM O aimof the System Committee of the Brotherhood
(61~93%)t hat :

1. Carrier violated the agreement between the parties when,
on March 28, 1980, L.refised to al | ow proper paynent of eight (8)
hours at time and one-half t0 Clerk K L. Suter.

2. Carrier shall now pay Claimant the four (4} hours pay
which was improperly Wi t h- hel d.

OPINION OF BOARD: Claimant, a f ur| oughed employe, performed ei ght hours
service in the position of Operator-Clerkat Carey, Chio
onSunday, March 23, 1980. Sunday was NOt a regularly assigned day f or t hat
position. The Carrier paid the claimant wages forei ght hours at the straight
tinme rate. Previously, on Sunday, February 10, 1980, under simlar eircum-
stances, the Carrierpaid cl ai nant vages for eight hours at the overtinme rate,
The claimant now seeks four hours of vages contending he should have been paid
attheovertimeratef or the servi ce he renderedon March 23, 1380,

Ve noteinitially that the organization®s statement of claimtothis
Board refers to alleged inproper paynent for March 28, 1980. The Carrier has
argued for dismissal of the claim based on this purported procedural defect.
However, this argunent was not included in the Carrier's submission to this
Board and,in any event, t he m sst at ed claim date was clearly the result
of nere clerical inadvertence which did not prejudice the Carrier
in any manner. Thus, the claimfor additional pay for services clainant
performed on March 23,1980 has been properly presented to thi s Board.

~..The Organi zation relies on Rul e 12 of the applicabl e agreement to
support the claim Rule 22 is a notice or call term and provides that employes
cal | ed t 0 perform work on a Sunday, which is not a part of any regul ar assign-

“*-ment, shal | be al | oved pay at the rate of time and one-half. ~ The Carrier assers

that Rule 12 s irrelevant to this case by arguing that Rule 12 is intended to
cover only regularly assigned anployes. According to the Carrier, the rights
of furloughed employes am controlled by Rule 41 which gives the Carrier sone
discretion in usingfurloughed employes for extra or relief work on regul ar
positions. The Carrier contends that since Rule 12 applies only to regularly
assi gned employes, Rul e 41 impliedly contemplates paynent at the straight tinme
rate.

-
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To interpret the relationship between Rule 12 and Rule 41, we
must give effect to the past conduct and actions of the parties. The record
contains evidence that the carrier paid this claimant at the premumrate
for work he performed on a prior Sunday in a sinilar situation. At |east
as to this particular claimnt, both parties construed the agreenent to
require the payment of the overtine rate when this claimant was called to
fill an extra assignnent on a Sunday. Therefore, we will sustain the
claimfor four hours at the straight tinme rate because this claimnt should
have been paid at the rate of time and one-half for the eight hours of
service he perforned on Sunday, March 23, 1580,

FNDINGS: The Third Division of the Adjustnent Beard, upon the whole

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Employes W thin the meaningof the Ratlway
Labor Act, as approved June 21, 1934;

That this Division of the Adjustment Board has jurisdiction over
the dispute involved herein; and

That the Agreement was viol ated.
A WA RD

Claim sustained in accordance with the Qi nion,

NATI ONAL RAI LROAD ApJusTENT BOARD
By Order of Third pivision

U e

Executive Secretary

Dated at Chicago, Illinois, this 8th day of January 19




