NATIONAL RAIIRCAD ADJUSTMENT BOARD

Awaxrd Number 23489
THIRD DI VI SI ON Docket Nunber mw-23490

A Robert Lowy, Referee

EBrotherhood of Maintenance of Wy Employes
PARTIES TO DISPUIE: _ _
( Seaboar d Coast Line Railroad Company

STATEMENT OF CIAIM: "Claim of the Systemcommittee of the Brotherhood that:

(1) The dism ssal of Trackman C. D. Howard Was Wi thout just and
gsufficient cause and Wiol |y di sproportionate to the offense with which
char ged ( Syst emFi | e c-4(13)-cDH/12-39(79-15) J) .

(2) Trackman C. D. Howard shall be returned to service With

seniority and all other rights uninpaired and he shall be conpensated for
all wage loss suffered.”

OPINION OF BOARD: M. C. D, Howard, the C ai mant, Was enpl oyed as a Trackman
by the Carrier on its Tinbering and Surfacing Gang Ne.

9053 working in the vicinity of Sanderson, Fla, On Septenber 19, 1978,

( ai mant became involved in a verbal altercation with Assistant Forenan

Nettles and Foreman Cobb for which he was charged by the Carrier with violatiom

of GeneralRul e 18 of the Safety Rules for Engineering and Maintenance of

Way Fmployes, Formal hearing wes set for and was conducted on October 13,

1978, fol | owi ng whi ch, on Cctober 30,1978, Carrier dism ssed him from Servi ce.

CGeneral Rule 18reads as fol | ows:

"Disloyalty, di shonestél, desertion, intenperance, immorality,
vicious or wmeivil conduct, insubordination, sleeping on duty,
i nconpet ency. making fal se statenents or concealing matters
under investigation will subject the offender to dismssal."

_ Caimant was charged with those portions of the General Rule relating
to intenperance, vicious or uncivil conduct and insubordination.

A copy of the transcript of the hearing Was made apart of the record.
A careful reading of which indicates Oaimnt Was accorded afair and inpartial
hearing as required by the agreement. He was represented by his CGeneral
chaimanand Vi ce Chairman of his Organization, permtted to present wtnesses
of his choice and to cross exanine witnesses of the Carrier.

Claimant had been absent, apparently Wthout prior authority, from
work on Monday, Septenber 11, 1978,and he had presented a recei pt covering
the purchase of a battery for his car as an excuse for being absent. The
recei pt was kept by hi s supervisor but he had been promised | tS return.

The recei pt was needed by C aimant in connection With the battery warranty.
Al so, Claiment was a sem-pro borer and had requested to be off duty Thursday
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to prepare for a match that weekend. About 12:30 P. M o0n September 19,
1978, C ai mant approached Assistant Foreman Nettles who was eating lunch with
For- Cobb and Assistant ¥oreman Dougl as and i nquired about his request to
be of f Thursday and the retuwrn of the receipt. Wen Nettles infomed hi mt hat
he, Nettles, would have to talk to his new Foreman, Cobb, before he could

| et him know about being off em Thursday and the disposition of the receipt,
Claiment became abusive. Caimant threatened Nettles with vile and profane

| anguage and wal ked away. About fifteen mnutes | ater claimant was cal | ed
back hy Nettles who had | n the meantime di scussed the matter with Cobh the
For-, and he was informed that he coul d not be spared from work on Thursday.
At this point Claimant got into an argument with Cobb and again used abusive
o ud profane |anguage and picked up an iron bar which was interpreted by those
wi tnesses present that it would be used in physical violence against Cobb.
Caimant was ordered off the property which he at first refused to do. The
Roagr(rjaster sumoned asSi stance from the Sheriff's office but it was not
needed.

The witnesses testifying for Carrier clearly proved the charges.
C ai mant was intemperate, vi ci ous, uncivil, insubordinate and engaged 1n verbal
assaul t upon hi s supervisors and t hreat ened physical violence with what coul d
have been a deadl y weapon.

The Organization in defense argued that there was an inexcusabl e
delay in returning the receipt for the car battery which irritated the
Claimant triggering the incident. [Irrespective of the delay it cannot justify
or off set the abusive, threatening and insubordinate conduct of Claimant,

Based on the entire record, the Board finds that Carrier's actions

i N dismissing Claimant f£rom Service were not arbitrary, capricious or in bad
faith. Theclaimwll, therefore, be denied.

FINDINGS. The Third Division of the Adjustnent Board, upon the whole record

and al |l the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Employes Within the neaning of the Railway Labor
Act, as approved June 21, 193h4;

That this Division of the Adj ust nent Board has jurisdiction over
the di spute involved herein; and

That the Agreenent was not viol ated.
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AWARD

Claimdeni ed.

NATIONAL RATIROAD ADJUSTMENTBOARD
By Order of Third Division

Attest: zMM/

Executive Secretary

Dated at Chicago. Illinois, this 8th day of January 19&,



