
NATIONALRAIlxQAD AWuSTmMBQARD
Award Number 23490

THIRD DIVISION Docket Number CL-23492

A. Robert Lowry, Referee

(Brotherhood of Railway, Airlfna and Steamship Clerks,

I
Freight Randlets, Express and Station Employes

FARTES TODISPUI'E:
(saaboard coast Line Railroad CaspMy

sTAm ap cunl: ClaL of the System Camittea of the Brothexhood
(GL-9260) th*t:

1. Carrier acted arbitrarily, capriciously and io a harsh and
discriminatorysmrmar,violatiagRu&  38 and other rules of the Agreement,
wheo it dtsmiaaed frothe aezvtra of the Seaboard coast Line Railroad cmpany,
Craw Clerk Joe Lo&to, Jr. w, -9 follaringimn~~tlonheldat
Tm,Floride.Daea&erX&, lm,

2. As a conaaqmnca of the above statedviolation.Carrier  shall:

(4

(b)

oPmroN OF BaRD:

third trick, with

Mr. Joseph U&to, Jr., the Clainmt, with a seniority
date of m 26, 1969, was regularly l ssigoed Crew Clerk,
hours 11:OC P.M. to 7:00 A.M., rest days Wednesday and

Thursday, fa tha Divisfat Office Building, Tampa, Fla. About 9:30 P.M. m
October 20, 19'78, while w&dog an e⌧tra l ssigcmnt as Craw Clerk, with
l ssigoed hours 3:00 PX to 1I:OO P.M.. was allegedly fouod asleep at his
d&k resulttag in failure to call the T~keland-Tencor  tram, and, oo tte same
emningalh@dly ~bu~upha~J.H.ScottantheTrainmen's
Ext~BoudinateadofJ.E.Scott.

Clear aervica record of Joa Lodate, Jr., cud eny
rafarasa  to above stated immatigation  and discipline
6blfba clasrad frorrecord and personal file of
ClBM.

Ccqsoaate CleLat for all time lost aod other benefits
takan frm bin as e result of Carrier's action. Also
Miataly reinstate Cldsmot to his position as Crew
Clark, TV. Florida.

Claimnt ma chergsd with both offenses sod origimlly instructed
to l tteod two haarings but after several postpooemnts the two separate
chargasmre ccmbioedeodheard  inooeheariog ooDacember14,l~. Carrier
by letter anJanuary 2, l~,dimissed Claimmtfromservice.

A copy of thetraracript  of thehearingwaszmde a part of the
r e c o r d . The tranacr:pt shmn Claimnt was accorded the right of representa-
tim, to praseuttitmssea.mdto  cross examtoe Carrier's witnesses. He was
l a%rdad a fair md fmgmrtid immetigatim as required by the agreement.
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The transcript clearly shows Claimant as being asleep on duty as
charged. The evidence developed in the hearing also shows Trainman J. H.
Scott as being marked up on the Traimnsn's Ertra Board rather than J. E. Scott.
who was subsequently paid a day's pay for the lupropar nmrk-up.

The Organisatioo in defense contended that the Clakrvnt was
exhausted since he had worked four shifts beyond his regular assignwent
between the end of his regular shift, 7:oO A.M. on October 18, 19'78, and
his regular starting time 11:oO P.M. October 20, 1978, the day of the offenses,
and for this reason he should have been given a mild reprimand. The Board
finds that it is the employe's responsibility to inform his supervisor if
he is not physically able to perform his duties, which Claimant failed to do.
The testimony concerning the mark-up offense is confusing. Considerable
l rgmnt was wade that Clainunt had marked-up the proper Scott and someone
else had changed the middle initial. It would seem to this Board that one
who claimed to have been in such an exhausted state could have veryeasily
wade such an error, and if admitted, wxld have very likely resulted in a
simple reprlwand. The evidence, however, was against the Claimant's
contentims.

The Carrier proved its charges. The Board must new determine if
the punishment fits the crime. While Claimant was found guilty of both
charges; the two offenses, considered together, were not so serious that the
Carrier's operation was in jeopardy nor was the safety of any ewploye involved.
Claimant has suffered enough. The offenses do not warrant pa-ent dismissal.
For these reasons the Board finds that Claimant should be restored to service
with all rights unimpaired but without back pay.

FIM)IWGS: The Third Division of the Adjustment Board, upon the whole record ad
all the evidence, finds and holds:

That the parties waived oral hearing;

That the Carrier and the Employes involved in this dispute are
respectively Carrier and Ewployes within the meaning of the Railway Labor
Act as apprwed Jme 21, 1934;

That this Division of the Adjustment Board has jurisdiction wer
the dispute involved herein; and

That the discipline iwposed was excessive.

A  W A R D

Claim sustained in accordance with tie Opinion.
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NATIONAL RAIIROAD ADJUSTMeh'T BOARD
By Order of Third Division

Attest:
Executive Secretary

Dated at Chicago, Illtnois. this 6th day of January ly&.


