NAT| ONALRAILROAD ADJUSTMENT BOARD
Awar d Number 23491
THIRD DI VI SI ON Docket Number W 23498

A. Robert Lowy, Referee

(Janes C. Cayo
PARTI ES TO DISPUTE: (

(Soo Line Railroad Conpany

STATEMENT OF CLAIM  "d ai mot James C. Cayo that:

(1) Carrier violated the rules of the soo-BRAC Cl erks' Agreement
by wrongful ly discharging the Caimant on August2,1978.

. (2)carrier shal | now be requiredto exonerate O ai mant and cl ear
his record of the charges.

(3)Carrier shall be required further: (a) to reinstate O aimnt
inits service with seniority, and all other rights, uninpaired; (b) to com
pensate Claimant for all wages lost; and (c) to conpensate Clainmant for any
and al | nmonetary loss incurred resulting fromthe cancellation of his coverage
under G oup Pol I Cy GA«23000."

CPINON OF BOARD: M. Janes C. cayo, the O ainmant, was enpl oyed as an Engine-
men Crew caller by the Carrier with about 2 years service

in this capacity. He was previously enployed by the carrier as Switchnen but

as a result of an injury he became di squalified for such service and subsequent|y

received a financial settlement, which has nothing to do with this case, but is

noted for the record. On July 24, 1978, Carrier addressed the following letter

t 0 Claimant:

"Arrange to appear in the Termnal Superintendent's
of fi ce, Soo Line Railroad, 28th and Central Avenue NE at
~2:30p.m Friday, July 28, 1978,for formel i nvestigation
to determne facts and place your responsibility, if any,
i n connection with yourunauthorized useof credit cards
issued to the Soo Line Railroad Co. by Anmoco G Co. for
the purchase of petrol eunproducts onoriginal Invoices

526898, Saturday, March 11, 1978, 962326, Saturday,
ril 29,1978,and 136599,no0t dated, and executing
those documents with a buyer's signature for which you

had no authorization."

"Bring representative and witnesses if desired.
Acknowl edge recei pt. H-24,"

After one postponenent requested by Claimant's Local Chairman, the investigation
was hel d on August %, 1978.
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A careful exsamination Of the treanseript of the i nvestigation,
whi ch was wade a Dart of the record,and the entire record reveal s that
Claimant requested Carrier to produce i5witnesses in his behal f but Car-
rier declined on the basis that they, tie 15w tnesses, would be unable to
devel op pertinent fact relating to the charges, however, Carrier specifically
advi sed Claimant's representative that he had the right to call his wtnesses
if he desired. (If Carrier had called the witnesses it would have been liable
for expenses incurred and time lost by such witnesses.) Cainmant, as a result,
chose not to call any witnesses. Claimnt was represented at the investigation
by his Local Chairman and they were given everyopportunity to cross exam ne
Carrier*sw tnesses extensively. Therecord further reveal s that whenC aim
ant's representative requested a postponement he al so requestedand received
copies of all the documents Carrier contemplated using in the hearing. Eased
on thisexam nation of the record the Board concl udes Claimant Was given a
fair and inpartial hearing.

The Carrier's principlewtnessintheinvestigation, aprofessional
“lixaminer of Questioned Docunents”, a hand witing expert fully qualified in
this field, testified; "The same hand t hat authoredthe conpari son speciman
submtted to me bearing the signature of Janes tharies Cayo and/or James C
Cayo aut hored the signatures appearing on Exhibit #25,Exhibit #26and
Exhi bit #27." These exhibits were the three invoices in question. Claimant
testified that the signatures used as comparison specimans Were hi s signature.

|t shouldbe noted that the invoices did not show, as is normal, the
1icense nunber of the automobile invol ved.

The Carrier also contended that the amount of gasoline purchased
covered by invoice 136599in the anount of $24.80 at.569¢ per gallonrepre-
sented a volune larger than the capacity of any vehicle used by the Carrier.

I nvoi ce 526898in the anount of $29.50 does not indicate what was purchased.
Claimant owned a pi ck- uptruckhavi nga regul ar gas tank of 26gallonsand an
auxiliary tank of 17 gallons, a total of 43gallons, which was the amunt of
gasoline pur chased on 1 nvoi ce 136599, Claimaat contended theauxiliarytank
was rusted outand not serviceable. There was no testinony substantiating his
contenti on.

on August 12, 1978,Carrier addressed a letter to Caimant di smssing
him from service.

The Organi zation argued from the outsetasdid the Claimant in his
brief to this Board that the Carrier's charges of July 24, 1978,were an in-
dictment prej udgi ng Claimant®s i nnocence by usi ng t he phrase "your unauthor-
ized use of credit eards®., (It should be noted here that as a result of a
di spute between Caimant and the organization over the contents of the sub-
mssion to this Board, the Organization wthdrew from further handling at
the request of Caimnt.)
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Rul e 24 of the agreenent reads as tollows: a

~"An enpl oyee, charged with an oftense, shall be
furnished with a letter stating the precise charge at
the time the charge i s made."

Referee Paul C. Dugan in Third Division Award 17066c¢ited the reasons why
specificity is required in a formal investigation notice, when he wote:

"“The purpose of cempletely i nformng a person of a
charge or charges being assessed against himis to prevent
surprise and t0o pexmit the accused to properly prepare his
defense to the offense or offenses as charged. An accused
E].hus is entitled to rely on the witten charges nmade against
Im*"

"There can be no question that Carrier's Letter of July 24, 1978,set forth

the "precise charge", in fact, the only criticismwould be that it was )
"too precise” in the use of the word "your" in the phrase "your unauthorized
use of credit cards". It certainly wasin conformity W th the specificity

theory of Referee Dugan. The phrase "to determne facts and place your re=-
sponsibility, i f any, ***" cancels out the prejud ntal use of the word
"your* in the charges. To further substantiate the Board's findings of a
"fair and impartial hearing" and to further substantiate Carrier's conform
ity with Referee Dugan's theory, Claimant®s representative was provi ded be-
fore the hearing with all the documents carrier contenplated on using in
the investigation including the statement fromthe professional Examiner of
Questioned Docunents, thus elimnating any possibility of surprises and
giving dainmant and hi S representative every opportunity to prepare a

def ense. However, t he outcone of this dispute does not rise or fall on
what may or may not be termed as inappropriate use of the single word

you.r" .

Aft er the hearing/investigation the Organization retained a hand

Witing expert and attemptedto place his report into the record for consid-
eration. The Carrier rejected the evidence as will this Board. {It has been = -~
the custom m&iee in this industry and upheld by this Board for many
years tha® dftesthe hearing/investigation is closed no further evidence

will be conside by either party.| The Organization and Claimant had in
their posgeggion te report of Carrier's hand Witing witness and if it —
needéd additIonal :time to retain such a wtness for an independent report

,1t, the Organidétion or Claiment, should have requested further postpone-

Ment of, the investigation. Nor Wil this Board consider or accept as rele-

» yant the conduct Of Claimant afterthe investigation. The only matter before
this Board is that contained in the Charges which were the subject of the
i nvestigation held on August &, 1978.
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The Board finds atter careful. study of the entire record that the
testimony Of the expert hand Wi ting witness, Hooten, sustains the charges
of the Carrier. TheClaim must bedeni ed.

FINDINGS: The Third Divi sion of the Adjustment Board, upon the whol e

record and all the evidence, finds and hol ds:

That the parties waived oral hearing;

That the Carrier and the Employes i nvolved in this dispute
are respectively Carrier and Bsployes within the meaning of the Railway
Labor Act, as approved June 21, 193k;

That this Division of the Adjustment Board has jurisdiction over
t he di spute involved herein; and

That t he Agreement was not vi ol at ed.

A WAR D

Claim deni ed.

NATI ONAL RAI LROAD ADJUSTMENT BOARD

By Order of Third Division

Executive secretary

ATTEST:

Dated at Chicago, Il1linois, this¢th day of January 1982.




